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=== UDOT sCOMmmenc ung, sa tage Oseas Mm. 
THE CHAIRMAN: Good morning. Be seated, 
please. 


Ms. Swenarchuk? 


BRUCE ADAMSON, 

SERGE TENAGLIA, 
NEVILLE WARD, 

GORDON PYZER, 

DAVID M. HOGG, Resumed 


CONTINUED CROSS-EXAMINATION BY MS. SWENARCHUK: 


One MresHoggsy do vO “agree: that with 
respect to wildlife, road building and the resulting 
access does have frequently a significant ‘effect ‘on 
Wildlife species? 

MRI wHOCGG SW ALA Wells > theres. two “aspects 
to’ the question I think. “One is the effect it might 
have on habitat directly, and the other has to do with 
Liewuse  lhatosenisdeworetnateroad panrtieulariys and the 
effect thatethat wouldshavevonnwitdlite, 

I think, as I've said in my evidence -- 
in the witness statement, the greater effect 
Potentially 1s srrometche. lisesor those roads ©” The 
habitat effect exists, obviously, but is less given -- 
in terms of its scale anyway, in terms of amount of 
Fandethat. s"Occupledubvwalhoseusrodds. 


OF OKayeeeAnd epicking vip what you have 
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said about the use of the roads, would you agree with 
this statement, that perhaps the most insidious effect 
of forest roads is the provision of access to humans 
who disturb sensitive wildlife? Poachers and off-road 
vehicle operators, for example, gain access to back : 
country areas by forest roads. Would you agree with 
that? 

Aw JLbamMione Deluserud if 1. coulda nave 
the document you're reading from to take a look at. 

O. "It's not™a published document, but we 
can go through it sentence-by sentence-and if you 
disagree with the statements -- 

THE CHAIRMAN: Well, Ms. Swenarchuk, I 
think in fairness he should know from what you're 
reading. 

MS. SWENARCHUK: It's a document prepared 
by Dr. Ried F. Noss of Florida for the Wilderness 
Society of the U.S. It's not a published document, 
it's a very brief bibliographic survey with respect to 
wildlife and road access. 

Il gave Mr = Hogg the puplishea materials 
we will be using. This is not a published document, 
and that's why -- 

THE CHAIRMAN: But you are going to be 


basing your questioning on that document; are VOU noes 
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MS. SWENARCHUK: A number of questions, 
but they're general principles that have to do with 
access effects on wildlife. It he doesn't agree with 
the principles, I think he is free to say that, Mr. 
Chairman. 

THE CHAIRMAN: Well -- 

MSS OWENARCHUKGR STi saa senoteal particular 
Stuay » 

THE CHAIRMAN: I know, but are you then 
going to use this document, after eliciting his 
comments on the general principles, to put forward a 
conclusion that is contained in that document, or try 
and impune his evidence in some way using the document? 

MS. SWENARCHUK: Not using this document. 
We'll be referring to other articles -- published 
articles, reviewed articles to which he has had access. 

Teme beterring to this, document only 
because it says more clearly than I could these general 
principles with respect) to road access. 

THE CHAIRMAN: But that doesn't allow the 
witness the opportunity of seeing the context in which 
those principles are put; does it? 

MS. SWENARCHUK: Well, I don't have any 
objection to his seeing the document. I simply didn't 


provide it to him because I'm not relying on the entire 
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document and was only using it, as I say, to speed up 
the process by saying more clearly than I can say in my 
own words what these principles are. 

THE CHAIRMAN: Well, Ms. Blastorah, 
what's your’ positionsone—— 

MS. BLASTORAH: Well; ) Mri sChairman;, it's 
a little hard for me to take a position without having 
seen the document. Again, it depends on what Ms. 
Swenarchuk wants to do with it. 

I sympathize with her position, but at 
the same time clearly the statements are taken out of 
some kind of a document prepared by an expert and I 
think’ tts ‘only fairy foreMr. Hoga, that hepberallowedarcc 
see the context of those statements. 

And I have no idea what Ms. Swenarchuk's 
intent may be with regard to using the document in her 
own case, which is a concern as well. 

MS. “SWENARCHUK: its noteour antention 
to use the document in our own case. 

THE GHATRMAN: “Well] 15) 10 a lengthy 
document? 

MS. SWENARCHUK: It is about 12 pages 
long. Could I have a moment? 

—=“—DiSCUSSION OLL ithentecord 


THE CHAIRMAN: How many of the principles 
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in that document are you going to be referring to? 

MS. SWENARCHUK: Three our four, Mr. 
Chairman. 

THE SCURIRMAN 2 meAL right ss eWhy sdon' t we 
handle 1t this sway: “Why don't you ask your questions 
based on these general principles, and you can give 
whatever answers you are asked for in connection with 
those questions, Mr. Hogg, and then provide him with a 
copy of the document subsequently, and then if you wish 
to amend your answers in any way because of the context 
in which those principles were placed, you will be free 
LOSdO “so7 

MR HOGG se hanks VO Mr Chaarcman . 

MS. SWENARCHUK: Q. Now, we are talking 
about road aversion, Mr. Hogg. Would you agree that 
road aversion can lead to displacement of animals from 
otherwise suitable habitat? 

MR. HOGG: A. Yes, I'd agree that there 
is probably a species-specific response to that kind 
Oba = 

Oz Exactly. 

AG, spl trusion. 

OF Ande thaweatecansleadetaldisruptionsot 
normal movement patterns? 


Peeves met CcOoUuld. do that. Yes, civen 
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the variation you might have and the nature of the road 
itself and the kind of use that's made of that road, 
trafficlivolume andmthatwsoriectearnaing. 

O-* JAndiithat. 1 tecouldm@leadito 
over-crowding in adjacent habitats? 

AS deme notasOecerm ainmol etiateonler ag. 
guess. If there's some displacement from -- where the 
road is located and the animal is moving to a nearby 
habitat, then you might expect some crowding, but I'm 
nota 

OW SYou, think that sowhat® thesauthor 

AS =-convinceadmforsune ithaty i tawould be 
a Significant problem. 

O02 Aller oni eect ha test athinks you 
referred to this in your own evidence - can lead to 
increased stress and mortality, mortality resulting 
from the roads? 

Al. Morntalatys Lrom-roadekitis awese 

Over And visolation cre populatronsr of 
animals that hesitate to cross roads? 

A. There is some indication of that in 
one of the papers I referred to in my witness 
statement, having the small mammal movement being 
inhibited by the width of the right-of-way. 


Os) RighteamW Andespeciia cal lyase mM 
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moving off the article now, Mr. Chairman. 

Specifically with respect to wolves, 
would you agree that studies have shown that the 
capacity of an area to sustain a breeding population of 
wolves is inversely related to the density of roads, 
aldeieMiteberringgnecnemtomtnestwo articles.that vou 
were provided, Thiel and Jensen? 

Ape RS lereondeChoseoeanticles, wthey do 
draw a correlation between road density and the 
abundance of wolves but, as I also read those articles 
and others similar, the real impact of the roads is 
human access. 

SR PNA 

A. As opposed to just the presence of 
thes road-itself,. per. se. 

OSemAC er Ont eee let hinkw laws lie distribute 
the article so that the other people present have them. 

MR. HUFF: (handed) 

THE CHAIRMAN: Thank you. 

Well, we will mark these Exhibit 783 for 
thesen 

MS. SWENARCHUK: Mr. Chairman, the one 
entitled: Relationship Between Road Densities and Wolf 
Habitat Suitability, in Wasconsan, thesauthor is Thiel. 


R.B. Thiel, T-h-i-e-l. 
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THE CHAIRMAN: Okay. That exhibit will 
be 783 and the next one will be 784. 
---EXHIBIT NO. 783: Article entitled: Relationship 
Between Road Densities and Wolf 
Habitatesumrabi liey in Wisconsin, 
authored by R.B. Thiel. 


---EXHIBIT NO. 784: Article authored by Mr. Jensen. 


MS. SWENARCHUK: I will give you a moment 
to read at least the abstracts, Members of the Board. 

Q. So you've had a chance to read the 
articles, Mr. Hogg, and I agree with you that the 
correlation appears to be drawn between the greater 
access to the wolves and the greater hunting that 
results, this access resulting from road construction. 
Do you agree with that? 

MR». (HOGG?) Aw Yes? “seastcalhy tthe 
correlation of the papers is between road density and 
abundance of wolves, and then they list a number of 
other factors that may be at play there in that 
relationship. 

And *to my mind Ait "s ithe use -- it's the 
exploitation of, in this case, wolves that occurs as a 
result of human access that probably has led to the 
decline in abundance in these locations. 

Q. Now, would you look at the Jensen 


article, please, at page 365 and the discussion section 
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beginning at the bottom left-hand: 

"Large tracts of wildland with low human 

densities and minimal accessibility 

must be available if a wolf population is 

. to be maintained or re-established in an 
area. Quantitative evaluation of the 
relationship between human activities and 
wolLhvdistributionmers pethenefore:, 
essential to management efforts." 

Now pel Gtake. ty) (Mrs. SHoggeeethatethat type 
of quantitative evaluation is not done currently by the 
Ministry with relation to wolves in Ontario; is that 
Ducht = 

AS STiherevobviousiysis anformation about 
wolf trapping results and hunting results, so that 
aspect is there —=\that quantitative information is 
there. 

One Andel cathatl— swe lly @cansyou indicate 
for us whether there have been any particular 
management strategies oriented towards protection of 
Theswolth populations ineOntariomwithinethemarea of the 
undertaking? 

A. If by protection strategies you're 
talking of controls on the number of animals trapped or 


shot; no, there hasn't been that kind of control put in 
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place as a management strategy at this point. 

Q. And to your knowledge with respect to 
road construction, has there been any control on road 
construction or consideration paid to the effect of 
road construction on wolf populations? 

A. Not to my knowledge. 

QO. “And #if “wer can: look! at) another 
species, Mr. Hogg, you were also provided -- 

THE CHAIRMAN: Just one moment, Ms. 
Swenarchuk. Mr. Hogg, is there any problem with the 
sustainable wolf population in Ontario, to your 
knowledge? 

MR. HOGG: To my knowledge, no, there is 
Hotes Theres (siwhatiee thank Mosteormour =statreinwenc 
province would consider to be a healthy population of 
wolves in the province. They are numerous, even in the 
presence of the current road system and the use that's 
made of that road system. 

This particular article and the one that 
precedes it, the Thiel article, talk about a limit of 
-6 kilometres of road per kilometre squared as a 
limit -- suggested limit for the number of roads in an 
area where you may experience a decline in wolves. 

And we don't have a lot of information 


about road density per se, but in those areas where we 
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do have some information - and I'm thinking 
specifically of an area in the Wawa District - I spoke 
with someone up there who has been doing some work in 
this in a related area and asked them what the road 
density was in that area, and he has been studying it, 
it's about 1.3 kilometres per kilometre squared and 
thevemadregsuill swolvessin theverea es theresisestill a 
pack that uses the area and he considers wolves to be 
common throughout that: area. 

Loamenthatsragain,ostresses the fact that 
they may have found this kind of correlation in these 
studies between road abundance and decline of wolves, 
but it very much depends on what kind of use is made of 
those roads, how much hunting, how much trapping occurs 
in conjunction with those roads. 

So that the presence of roads, per se, is 
not the problem. At some point, if we detected a 
decline in wolves that was attributable to that kind of 
use, we'd be faced with questions as to how to control 
that use and an option might be the direct control of 
trapping quota, the limits on what hunters can take, 
and that would probably be the game management strategy 
we would adopt. 

That certainly has been the case where 


we've detected problems, for example, with moose and 
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deer. We've attempted to control that perceived 
problem through direct controls and the hunters as 
opposed to closing roads or preventing access in an 
area. 

That possible strategy exists as an 
option and it may be used at some point, but the 
current policy and practice in the province today is to 
control use in a more direct fashion rather than 
indirectly throughn@thnesiuseroterocdse—- scott 1d0ns. 

THE CHAIRMAN: Would the management of 
wolves be different from any other animal in the sense 
that if you do not detect any problem with the viable 
population at large you may not put on any direct 
controls at "all? 

In other words, what happens in a 
specific area is not of as much concern to you as what 
happens to the overall viable population across the 
province? Is that the way you would manage for wolves 
as well? 

MR. HOGG: I would generally agree with 
that. “Now; el just == "there svaesmalim@caveat minathat 
there may be exceptional circumstances some time 
someplace in the province that promises to do 
differently and manage that local situation. 


But generally what you have stated is 
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correct, we prefer to manage on the wider wildlife 
management unit basis for all of the species and to 
assess their viability on that wider basis. 

THE CHAIRMAN: And to this point in time 
you haven't detected any type of problem that would 
necessitate any specific management strategies directed 
at wolves? 

Mite HOGG aeAnGeLbatwus corrmectak And in 
terms of getting a handle on what the wolf population 
in the province is doing, it's routine during the 
annual population surveys for moose, for instance, that 
records area kept sof wwolf packs, onstracks ‘spotted’ 

And so that gives our people a measure, 
some smecasure Ofwcentainly #thesdistributpon-of: wolves Jat 
this point and trapping and hunting returns give us 
some idea of how abundant they might be. An index of 
abundance obviously, not an absolute count. 

MS. SWENARCHUK: (0%. Two questions, 
Mra 

MR. MARTEL: Could I ask a question? Is 
there a sympathetic view in the province to wolves as 
there is for, let's say, moose or deer in view of the 
fact there have been efforts made to increase the hunt 
to eliminate wolves around farming, et cetera, in the 


province, or are we looking at wolves as closely and as 
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carefully as we should to keep the rates as high as we 
would like to have them, or some people would like to 
have them? 

MR. HOGG: Well, I think in terms of 
provincial interest we are interested in seeing wolves 
as we are in seeing moose. Our management programs 
obviously have been directed at things like moose and 
deer over the years more so than some of these other 
species, but that doesn't imply that they are less 
important. 

It means, to my mind, that we still 
consider them important, that we want to see them 
remain in viable numbers in the province and if 
measures were needed to see that that does happen, they 
would be taken. At this point those measures don't 
seem to be necessary. 

MS'S.SWENARCHUK S(O Mr Hogg, = LSsnritelc 
true that for some time there has been a bounty on 
wolves in Ontario? 

MR. HOGG: A. There used to be. 

Q. And it is being removed or, as I 
understand it, the Ministry of Natural Resources and 
the Ministry of Municipal Affairs have instructed. 
municipalities to revoke their wolf bounty by-laws by 


the end of October of this year; is that not correct? 
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AS Pa lLanenotmt anniaanewithathate wl ido <— 


when I'm speaking -- when I say that bounties have 
been -- there were bounties, there was a provincial 
bounty back in the -- I'm not sure whether it would be 


the early 70s, I guess, and it was removed and-- 

Q. And you don't know what's -- 

Aweececentainl yy ohessi tuatiion yowsare 
speaking of. 

O27 Ou re not aware of that? 

A. I'm aware that there were some 
municipalities that, because of local pressures and 
interest, were paying a bounty. I'm not sure what the 
response of government has been to that situation. 

Q. So you're not aware whether the 
Ministry of Natural Resources has been involved in a 
Management strategy, shall we put it, to eliminate 
those wolf bounty by-laws? 

A ALave: Neandisome idiscussionswesl dont 
know specifically what steps have been taken. 


OmmeraA Deri ght. 


An sleamanotsinvolved@in that area, I'm 
afraid. 

OL eAtLiertont. Wow, just one more 
question. You indicated that you had spoken to someone 


in the Wawa area regarding road densities there and 
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wolves. Do you know over what time period or do you 
know how long that road density has existed in that 
area? 

A. This is the Drea Road area, and Mr. 
Tenaglia is from that area. I really can't speak to 
your question, perhaps he can. 

MR’. TENAGLIATS “Ay, Sitmesorny, could you 
repeat the question? 

=O. “Mre@Hogqg indicated’ aespeciiicercad 
density in the Wawa District was at 1.3 kilometres per 
square kilometre and I'm simply asking for what period 
of time that road density has existed and whether you 
know that? 

MS. TENAGLIA: A. That was particularly 
in Doucett Township and it was for -- the harvesting in 
that township started I believe in 1984 and it was 
completed in 1987/88. 

Q. So that's a relatively recent road 
CONSTTUCELON ew 1SeLt, Slice can 

A. Yes. 

QO,  Okavea 

A. For the figures that Mr. Hogg quoted. 

Q. Now, I would just like to refer back 
to the Thiel article; Mr.* Hogg.%°You willenote’ that 


this article which was published in '85 had to do with 


Farr & Associates Reporting, Inc. 


Adamson, Tenaglia,Ward, 21966 
Pyzer,Hogg 
cr ex (Swenarchuk) 


an analysis of increase in road densities and wolf 
habitat from 1926 to 1960. 

Now, isn't it possible that it takes more 
than about five years for increased road density to 
show up in changed populations of wolves? 

MR. HOGG: A. Well, I guess the point 
I'd wish to stress is that it's not so much a matter of 
how long the road has existed, it's a matter of people 
using that road and -- 

Oe mnaclanted ss abutsache 1.3.kilometre. per 
Square kilometre road over five years is a very short 
time period to look at the effect of that increased 
acCesseOn the wwoltepopulations Asuit not, “relative to 
the length of time of road access that was being 
examined in this article. Is that not correct? 

A. I think I agree in general principle 
With what yourvre saying. (It's just .the factethat the 
road sits there in the Wawa District at whatever 
density it does, 1.3, doesn't translate into problems 
for wolves or bears or moose, per se. 

Q. Within five years? 

Ames AtLmCDaSeDoOIn te 

OreeeR Lote 

THE CHAIRMAN: Well, if it's not used, 


even if the road sits there for a hundred years, it 
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really, what I understand you to be saying, depends on 
the usage of the road? 

MR. HOGG: Exactly right, yes. 

THE CHAIRMAN: And so how can you 
necessarily say that it will be a bigger problem 10 
Vears downsthe roadgif£ it -sest. 119 not used etme acer. 
some of these tertiary roads are filling in by then? 

MR. HOGG: In fact, I would not expect it 
to be a problem unless those roads are use. 

I am just -- simply saying, that I think 
Mr. Swenarchuk is suggesting that at the present level 
of use there's not a problem, and I agree with that. 

And, in terms of future use, we can only 
both speculate on that, but if the level of use is low 
and human use of the area is low, we wouldn't expect to 
see the kind of problems described in these papers that 
she's asked me to review. 

MS. SWENARCHUK: Q. Well, I guess I'm 
Looking "at lit thisvwayieMr. Hogg: Lsn, t 1c. cruestnac 
road access into an area like this begins to open up 
the area to human activities that weren't there 
previous to the access, to the road construction? 

MR. HOGG: A. It's reasonable to expect 
increased use of an area once roads go into it. 


O2-nThat sunionse 
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A. And we've talked about that and we've 
suggested as -- that we see a benefit in terms of 
general game management to having an access in place in 
most cases. 

Q. And I'm simply putting the game 
management question this way: )That isn't it) important 
to evaluate the use of that road over a certain length 
of time when we have scientific literature that 
indicates that the increased use -- increased access to 
an area over a long period of time, in this case about 
40 years, is correlated with a decrease in wolf 
populations? 

Ae eachinike chi smkindsotesntonmation ifs 
important in terms of perhaps waving a cautionary flag, 
but the more Sberan taerEne togmonatory 1s not the road 
density, per se, it is in fact what the wildlife are 
doing out there, but in mind of those populations. 

Ove ses eel washes trsuggestingr your monitor 
just the density, but precisely that you monitor the 
population. 

Basically my point to you is that to have 
no change in that population in five years, in my 
view - and I'm asking you if you agree with this - is 
not reassuring in the long term for those populations 


unless you continue to monitor them, given that there 


Farr & Associates Reporting, Inc. 


24 


25 


Adamson, Tenaglia,Ward, 21969 
Pyzer,Hogg 
cr ex (Swenarchuk) 


is scientific literature which indicates that this can 
become a problem over time? 

A. I agree that long-term information is 
most useful and in the general case over the province 
that's where the assessment -- judgment is pling made 
about the abundance of wolves; it's not being made just 
in the Wawa District that they are common, but that's a 
sentiment expressed by our staff across the province 
working under many different situations. 

So I agree that looking at things over 
the long term and over the larger areas is most 
importanter Not that Ttts unimportant tom cckmatmcne 
small areas, but it's more important to look at larger 
areas over a longer periods of time. 

Q. Okay. Now, also with respect to 
another effect associated with roads, Mr. Hogg, is it 
not correct that road building is one of those 
activities that opens up the forest canopy? 

AkPrmw CUsmMeant—= 

Ov SA Connldorgismcutetnrouciime ce 

A. Yes. When you put a road in place 
you must open -- you must cut the trees down, yes. 

Q. And that I think we heard earlier in 
testimony that birds such as red-shouldered hawks, 


which require large undisturbed areas, can diminish in 
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population when the canopy is opened and be replaced by 
some species as -- such species as red-tailed hawks; is 
Chatenotmcorrect 2 

A. I believe that information stems from 
general forest management as opposed to road 
construction. The idea of opening the canopy is 
Simply, it makes it more amenable for red-tails to use 
the area and less for red-shoulders. The work that 
that judgment is based on was done in woodlots in 
southern Ontario, I believe. 

Not to deny what you're saying that 
opening the canopy, and perhaps in conjunction with the 
road, may have an impact on nearby red-shouldered 
hawks, but given that roads are linear in nature, I 
would -- that kind of opening the canopy shouldn't be 
disruptive to them in the way that, say, harvest might 
be disruptive to them. 

Oss DUCA CaS CuLtCIng: Upspreviousily 
undisturbed areas into smaller pockets; is it not? 

A. It could have that effect in certain 
locations on individual hawks and their territory. 

Q. Right. And surely this is -- how is 
this -- how is the really complete canopy opening of 
road construction less damaging than the canopy opening 


of selective harvest in the deciduous forest, Mr. Hogg? 


Farr & Associates Reporting, Inc. 


Adamson, Tenaglia,Ward, pane fal 
Pyzer,Hogg 
cr ex (Swenarchuk) 


A. Well, I guess what I'm saying is that 
roads are linear in their nature and we do take efforts 
to identify those raptor nests, red-shouldered hawk 
nests and in the process avoid them with our roads and 
minimize their impact in terms of our harvest on them. 
That would be a routine occurrence in those areas where 
red-shouldered hawks are found. 

Q. Well, you may not put the road 
through the tree with the nest, but what I'm suggesting 
is that that kind) ormcanonpy opening inp cney va canveye oe 
a red-shouldered hawk may open the area to the other 
types of hawks which then tend to displace the 
red-shouldered hawk. Do you not agree with that? 

A. I would agree that roads would 
contribute to the disturbance of the area and these 
things that are sensitive to disturbance. 

Q. Are you familiar with the concept of 
forest fragmentation, Mr. Hogg? 

A. Yes, I believe I am. 

Q. And to avoid the kind of argument 
that we had a little while ago, how would you define 
that? 

A. The concept arises particularly from 
studies done in the deciduous forest in the United 


States looking at woodlock situations and it's simply 
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Chesidea, thatweasforestithatisaleftiis in’small 

blocks -- may be in small blocks separated by a fairly 
large distance and there are certain animals that 
require larger blocks as opposed to smaller blocks of 
forest. 

Q. Right. And would you agree that 
habitat frag -- forest fragmentation and habitat 
fragmentation can be caused by road buidding? 

A. I think the bigger impact is that of 
harvest, that is what will create fragmentation of 
habitat. 

Oe SOsVoOUndone tt. tChanke—— 

A. Like, the width of a corridor, you 
know, a corridor passing through a forest is less 
disruptive than would be, you know, harvest of a 
hundred hectares to those things that are sensitive to 
fragmentation habitat. 

Ole CORSE tev OULe Dosa t tons thensthat road 
building does not contribute to forest and habitat 
fragmentation? 

A. I would say it's a very minor 
ConLDnuputor. 

One Okay.maNow, @laamereturningito® the 
article that we had discussed earlier, the Noss 


article. 
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THE CHAIRMAN: Is this the article you 
are going to be providing him with at some point? 

MS. SWENARCHUK: Yes, yes. 

MS. SBUASTORAH@awsOrcy COMmlicerrupe, 

Could I just get the spelling of that name? 

MS. SWENARCHUK: N-o-s-s. 

MS. BLASTORAH: Thank you. 

MS. SWENARCHUK: Q. We will shorten 
this. We talked about road aversion earlier, Mr. Hogg. 
Has the Ministry done any studies of species within the 
area of the undertaking to identify what species may 
demonstrate this phenomenon of road aversion? 

A. ONot’ specifically.) .Theresistobviously 
some information and literature about animals in 
general that react -- how they react to roads. 

O27 eMm—nmm- 

A. But the Ministry has not done any 
specific studies of Ontario wildlife per se in 
Ontario 's* setting’ topadocumentetnat errecu. Ll Lninken. 
is accepted that it does occur. 

Q. But in wildlife management within 
area of the undertaking, the Ministry has not turned 
particular attention to those animals which may 
indicate this phenomenon? 


A. Well, again, there are a number of 
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resource manuals that Cal keabouce thate—e. imetalking 
about the various wildlife habitat resource manuals, 
Mr. Chairman, that were introduced I believe in Panel 
8, and there are a number of documents like that; those 
that speak to, for instance, the bald eagles and osprey 
and herons and caribou. 

And within those documents you will find 
some mention of this possible impact, this aversion 
impact, if you will, on these animals, this disturbance 
factor and recommendations are made that given a 
nesting site you should pass so many metres away from 
it when you either harvest, or with a disturbance such 
as a road. 

so, to that extent, this effect we are 
speaking of on roads has been recognized in terms of 
our management. 

OweNe lt wethatrs san interesting» point. 
Has the Ministry done any studies to demonstrate 
whether the areas or the radius defined for these 
species' protection is in fact effective? 

After these guidelines have been 
developed -- these resource manuals have been 
developed, has the Ministry gone back and then studied 
to whether or not in fact it has been effective in 


protecting the population? 


Farr & Associates Reporting, Inc. 


24 


25 


Adamson, Tenaglia,Ward, Phat os eB 
Pyzer,Hogg 
cr ex (Swenarchuk) 


A. I think it's a matter of general 
practice that when those things are put in place that 
at some point after that measure has been taken, people 
are out there monitoring what has actually happened. 

For instance, there is a heronry that you 
have tried to protect by placing a road somewhere in a 
certain location, some note is made of the fact the 
heronry still exists, is still occupied, the osprey 
nest is still occupied. 

The scventiticy. 1f) vou wield estudyvetnat 
you may be looking for has not been done. 

Q. But you haven't looked at these 
various species across the area of the undertaking to 
assure that this really is effective; have you? 

A. We do rely upon the literature and 
work by various people in various, I guess, locations 
in North America and elsewhere that are studying these 
things, that if new information becomes available, that 
kind of information would become incorporated into our 
manuals. 

But’ we aren’ t.—-t we dontitehave ——- Weamean; 
I don't have people in the field at this instant 
evaluating whether it should be a 200-metre buffer or 
it should be a 150-metre buffer. 


OO} Raght-d@0ust wictnerespectumtomtnat 
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question of buffer distances - I'm sorry I .don't have 
the exhibit number - but I believe the Bald Eagle 
Habitat Management Guidelines of 1987 from the Ministry 
have been filed with the Board and they indicate a 
200-metre to 800-metre radius around bald eagles' 
nésts:> “Are you familiar with that? 

A-ebethinkethere is’three..zones, a 
hundred and a 200 and an 800. 

OmmeRiahtaeOkayiwe1 00 2 200tandi800, 
whereas the U.S. Fish and Wildlife Service in a 
publication entitled: The Regional Guide for the 
Eastern Region, advocates a -- I believe it's 
640-acres - I will just check this - 640 acres to be 
the minimum habitat size for each bald eagle nest site 
and it recommends large contiguous areas of habitat 
should remain suitable, not just small specific sites 
where nests currently are located. 

So here's an area where the practice in 
Ontario differs from that recommended in the U.S. Can 
you tell us whether the Ministry has any data to 
measure the effectiveness of these smaller radius that 
are used for bald eagles in Ontario? 

A, Well, )forestarterss Ii mpnot) sure» their 
management is substantially different. I'm not sure 


what 800 metre radius area translates into in terms of 
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acres and -- 

Q. But that's the maximum and you are 
using smaller areas as well. 

A. Well, the area which we are 
Suggesting thate=— [* thinks thateates Kind@ole nandsto 
speak to this topic without having any of those 
guidelines in front of me, but those guidelines do talk 
about the need for large areas in conjunction with 
water bodies, it talks about various levels of 
disturbance in the zones appropriate to that. 

Dr. Greer - perhaps Mr. Pyzer can help 
me —- where Dr. Greer works, but he's from the United 
States, he's a recognized expert in bald eagle 
management, if you will, and I am sure he had input to 
that document you are reading from, the same way he had 
input to our documents. 

I don't think our management is 
substantially different than what is being suggested in 
what you read. 

MS’. BLASTORAH: Mr. Chairman, is Ms. 
Swenarchuk going to file that document that she was 
reading from? We don't have any evidence on the record 
as to what the U.S. standard is that was put to the 
witness and it's not confirmed, it's not evidence, and 


he hasn't had a chance to see the guidelines apparently 
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that it was taken from. 

MS. SWENARCHUK: I don't have it with me 
but I will undertake to file it. 

THE CHAIRMAN: Okay. Mr. Hogg, in these 
guidelines where you have a provision that has so many 
metres as a buffer zone, those in all cases would be 
minimum not maximum; would they not? 

LigOLReCmeWwOrdsS arVOUeShiadl.not build a 
road within 600 metres but it doesn't, of course, mean 
that you have to build the road at the 600-metre mark, 
I mean, it could be a much larger buffer if you so 
wi sheds eis thatenotathe case? 

MR. HOGG: It can be a much larger 
buffer, certainly. There may be instances where the 
judgment is on the ground that perhaps even a smaller 
area might be appropriate. For a particularly rugged 
CeDn al nedida ite ce deciles aCe andethatecornteof thing 
nearby, it's conceivable that maybe an 800-metre buffer 
as suggested isn't necessary. 

SOmtLneLestS. tnatekindrofeslatitude, but 
certainly those areas -- those buffers can be larger. 

THE CHAIRMAN: When you are comparing 
SOM sOteasbucrer. Zones ineonessjurisdictions wia-thethat An 
another, jurisdiction, you,are looking! in all cases at 


what the minimum prescription is in order to make a 
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valid comparison, not the maximum-- 

MR. HOGG: Yes: 

THE CHAIRMAN: --because there could be 
any maximum. 

MR. HOGG: Yes, The minimum should be 
what is talked about. 

MS. SWENARCHUK: QQ. Well, are you aware 
of management plans in Ontario which include protective 
areas for bald eagles' nest that exceed 800-metre 
radius, Mr. Hogg? 

MR. HOGG: A. I am not, personally. 

Q. I wonder if we could have an 
undertaking that you will check that and get back to us 
if there are any and indicate to me whether or not 
there are any, please? 

ALS edieam note sure of thersize of 
undertaking you are talking about, information with all 
bald eagle area of concerns in the province and I am 
not certain how large a task that is. It might be 
substantial. 

MS. BLASTORAH: Mr. Chairman, at face 
value I would have to agree with Mr. Hogg. He 
obviously has a better sense of this than I do, but it 
sounds like a substantial undertaking to review every 


area of concern prescription in the area of the 
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undertaking, and I don't know that that much value -- 

THE CHAIRMAN: Well, what really turns on 
it if there were one or two that were higher and lower? 

MS. SWENARCHUK: Well, Mr. Chairman, I 
would be very surprised if there are seer that are 
higher. I think in fact that the 800-metre radius 
functions as a maximum protective area. 

But if we can recall, we have heard in 
earlier testimony that bald eagles aren't that common 
in the province, their locations are fairly well known, 
PedoOnutmuninikgithatei thing factetise as larges task. because 
it's not a very common species. 

Bucs et homken GisPamportvantilitoediook at 
whether in fact these resource manuals are used as 
maximum protective areas and my understanding is that 
essentaallyeithatwisuhowsthevyiwork<eu Liethateas!: not the 
cCasereelsscthinkwt “<simportantetow know. this.) lo think 
this is a species that is visible, high profile, 
locations are probably well known, it's not that 
prevalent and my guess is that it's not a particularly 
Gib id cud tetaskr 

THE CHAIRMAN: Well, Mr. Hogg, are you 
aware personally of any that are in excess of 800 
metres? 


MR. HOGG: I'm not personally aware of 
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that, Mr. Chairman, no. 

THE CHAIRMAN: Would you expect to find 
any in excess? 

MR. HOGG: It's going to be 
site-specific. There might well be areas that are 
larger that -- because of the nature of the terrain; 
there may well be areas that are somewhat smaller. 

MRS. KOVEN: How many of the areas would 
you expect to be smaller than the -- is it 100-metre 
minimum buffer? 

MR. HOGG: I wouldn't expect to see any 
smaller than that. That 100 metre is sort of a no 
disturbance buffer zone and between 100 and 200 there 
can be some disturbance, between 200 and 800 there can 
be somewhat more, and beyond that we are suggesting 
that routine activities could occur. 

MS. SWENARCHUK: Mr. Chairman, what I am 
asking is -- 

---Discussion off the record 

THE CHAIRMAN: Mr. Hogg, is the criteria 
used for establishing the three zones that you 
indicated 100, 200 and 800, described in the manual? 

MR. HOGG: Yes, it is. 

THE CHAIRMAN: And that manual that you 


are referring to is before us; is that correct? 
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MR-SeHOCGGeEees, SOelsm@eiiteein actual 
fact, was part of Dr. Euler's evidence in the witness 
statement, about page 809 in his evidence the manual is 
inserted. 

MR. MARTEL: Does it spell out the other 
criteria you were talking about, for example, terrain 
and so on, or does it just spell out the numbers? 

MR. HOGG: It basically spells out the 
numbers and says this kind of activity should not occur 
in these areas. 

MR. MARTEL: But it doesn't give any 
description, Mr. Hogg, about the type of terrain you 
are talking about which could reduce the various sizes 
of the buffers? 

MRS CHOGG:? Sivam just trying’ to teaf 
Chrougheherestomseesifethattantormatiron "is! part iofuit. 
Certainly it's a fairly lengthy document, it speaks 
about the habitat needs of bald eagles in general, and 
that kind of information can be used by a biologist in 
assessing his situation to determine whether or not the 
animal is going to be adversely impacted by a road or a 
harvest operation and make some judgment about whether 
an 800-metre buffer is appropriate in that location or 
maybe it's 700 or maybe it's a thousand. 


I just -- I did find a reference in here 
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to the 640 acres that is talked about in our own 
document, page 820 of Dr. Euler's evidence-in-chief in 
Panel 10 -- his witness statement in Panel 10. 

THE CHAIRMAN: Are the majority of the 
buffer zones the 100 metre? 

MR. HOGG: Excuse me, I am not sure I am 
catching your question. 

THE CHAIRMAN: Are the majority of the 
buffer zones restricted to the minimum buffer zone 
being a hundred metres? 

MR.» HOGG: 77 1tis’ althree-zone ‘concept, vou 
can't separate any of the three zones. The hundred 
metre is the no disturbance zone and between a hundred 
and 200 metres there can be some disturbance, anda 
little more in that area between 200 and 800. 

Sovittsitnote—--b weacerntan nivewould not 
expect to see an 800-metre zone obliterated if you 
will, nor would I expect to see the 200-metre zone 
obliterated. I think if anything was to happen, it 
would be an adjustment on that 800-metre circumference 
we are talking about as opposed to any kind of change 
in the 100 or 200-metre buffers. 

THE CHAIRMAN: So what exactly do you 
want, Ms. Swenarchuk, specifically? 


MS. SWENARCHUK: I would like a survey of 
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management plans to indicate, following from your 
question earlier, Mr. Chairman, whether there are any 
management plans and, if so, how many on which there 
are buffer zones around bald eagles' nests that exceed 
800 metres? 

MS-)*SLASTORAH:s.) Mrs Chatzmans Imdon't 
want to belabour this and I am not sure and I don't 
think even Mr. Hogg is sure how much work this is going 
to be. I would only ask two questions, first of all, 
or point out two things perhaps. 

Pinstsotmallgeitus my cinderstanding ‘that 
there is no evidence on the record at this point that 
there is any question that the buffers that are in 
place are adequate or not, so whether or not something 
eee Lsebeingedone ~eledonsati knowlhow helpful it is to 
know whether something greater than what the minimum is 
is being done, and I don't know that Mr. Hogg's 
comments have indicated anything more than it might be 
a possibility that something could be larger. 

So to go out and undertake what appears 
to be a lot of work to determine whether there might be 
one situation where that has been done - and he's 
already indicated it would be a site-specific 
consideration - so whether it was appropriate in that 


case or not, or whether it wasn't done in other cases 
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where it might have been done, we won't know any of 
that from the answer that would be received to this 
undertaking. 

I am just not sure how helpful it is, 
given the apparent amount of meine that that would 
entail. 

MR. MARTEL: Well, if they are all areas 
of concern that surround these nests, would it be 
broken down district-by-district or broken down by 
regi oneore.— 

MS. SWENARCHUK:: Can I just add -- 

MR. MARTEL: There might be a compilation 
somewhere of the type of -- the numbers that you are -- 
areas of concern surrounding bald eagles I would think, 
and Mr. Pyzer, of course, I guess has the largest 
numbers in» hisaparteofethesworild: 

MRagPYZERSE Intfacthiiewastgoing to 
volunteer that what you may want to do is select one 
management plan area that has a large number of bald 
eagles, the Pakwash or Lake of the Woods or something 
like that, and just zero in on one unit, take a look at 
the area of concerns to see how they have been handled 
for bald eagles. 

MS. SWENARCHUK: Well, what if we asked 


for all the management plans for -- the prescriptions 
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for bald eagles nests in the management plans in Mr. 
Pyzer's district? 

THE CHAIRMAN: Would that be a large 
undertaking, Mr. Pyzer? 

MR. PYZER: It would be about 1/47th of 
the original, so we can do it. I'm sure we could do 
Lie 

THESCHALRMAN: SAldernight: 

MS. BLASTORAH: I think that is probably 
more reasonable. 

THE SCUATRMAN@esAln raght.<..Why dont we 
compromise on that basis. Would you undertake to 
provide the prescriptions concerning bald eagles nests 
within your management unit? 

MRoePYZER tee est 

MS. BLASTORAH: Could we just have the 
undertaking restated by Ms. Swenarchuk again just so I 
can get it straight. 

MS. SWENARCHUK: What would be helpful 
would be to have the prescriptions for all the areas of 
concern relating to bald eagles nests for the 
management plans within Mr. Pyzer's district. 

MS. SWENARCHUK: Mr. Chairman, Mr. 
McGibbon has been working with metres and acres and 


tells us that an 800-metre radius translates into 158 
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acres. 

MR. HOGG: And I would only point out 
that the 640 acres I think you referred to in the 
American plan there, I don't think necessarily a 
buffer -- it was an area to be managed closely -- 
carefully as opposed to the buffer idea. 

That is my interpretation, but I would 
obviously have to look at the document. 

MS. SWENARCHUK: Well, we'll get the 
document, yes. 

MS. BLASTORAH: And, Mr. Chairman, I rise 
to spoint out’ thatiithatsfiiqure@iswsubj,ecusto 
verification, of course. 

MS. SWENARCHUK: Well, I have undertaken 
to provide the document. 

MS . :BLASTORAH: s§Not that I distrust the 
math that was done. 

MS. SWENARCHUK: Q. Now, one further 
wildlife impact of road building, Mr. Hogg. Would you 
not agree that road building contributes edge within 
the forest? 

MR. HOGG: A. Yes, it contributes some 
amount of edge, yes. 

Q. And that creation of edge can lead to 


species change in some instances; for example, that 
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newly created forest edge along roads can attract 
animals that are not game species, including various 
mammals and birds that prey upon the eggs and nestlings 
of forest dwelling songbirds? 

A. I think what you are referring to is 
a fairly accepted phenomenon that when you have 
concentrations of wildlife in a given location as you 
do at an edge where you get these different kinds of 
vegetation occurring, and then predators are also 
attracted to those situations. 

And that occurs at the edge of a cut, or 
whatever its reason might be, for a road allowance, or 
for just harvest purposes, or as a result of fire 
passing through. Wherever a edge develops, you get 
that kind of effect. 

Que RighteneweeL atcractst predators, band 
would you not also agree that it attracts, in the case 
of birds, some species that are parasite species such 
as, for example, the brown-headed cowbird which lays 
its eggs in the nests of other birds? 

A. I guess I'm not familiar enough with 
the brown-headed cowbird, but I would accept the 
principle that things like that would happen, when you 
change the habitat you expect different things -- 


different species to make use of the area and perhaps 
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some of them are parasitic. 

THE CHAIRMAN: If this is a general 
phenomena, Ms. Swenarchuk, what's the solution to 
eliminate edge? I mean, obviously you can build no 
roads that will eliminate some edges, but you can't 
prevent all forest fires, you can't presumably prevent 
any harvesting or all harvesting altogether, and if you 
are not zeroing in on a problem with a particular 
specie, what is the overall effect of recognition of 
this type of phenomena? 

MS. SWENARCHUK: Well, Mr. Chairman, the 
next step was to look exactly at what species may be 
affected by this phenomenon in Ontario, and I will just 
put the question to Mr. Hogg and then come back to your 
question. 

Q. You had a chance to review the 
article I gave you yesterday having to do with forest 
fragmentation and it's effects on birds, Mr. Hogg? 

MReSHOCGey DAcaT Yes’. 

Q. And that article refers to the 
vulnerability of warblers, vireos, thrushes, taningers 
and flycatchers to parasitism by cowbirds; is that not 
correct? 

A. That is mentioned in the abstract, 


yes. 
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MS. SWENARCHUK: Mr. Chairman, my 
position on that would be that once you know that there 
are species vulnerable to this kind of effect from road 
building, in your consideration of both road building 
and wildlife management, it would be our submission 
that the wildlife management program should be 
examining the effects of road building on those species 
and then taking that into account in deciding when 
roads are going to be built or whether, for example, 
other management strategies are necessary for 
protecting those populations. 

THE CHAIRMAN: ‘But is it not -- I guess 
you and I are at odds over the point I was trying to 
make. Is it not an impact from edge of any creation as 
opposed to just edge created by road building? 

MS. SWENARCHUK: Undoubtedly that is 
true, Mr. Chairman. 

THE CHAIRMAN: And I guess my question 
is: How do you eliminate the creation of edge? 

MS. SWENARCHUK: Well, one way that you 
might eliminate the creation of this edge would be to 
create some roadless areas or leave some roadless 
areas. 

In other words, when we are assessing the 


impact of road building overall on wildlife, it will be 
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our position - and you will hear further argument on 
this - that a little more analysis of the effects of 
road building on various species is required than was 
demonstrated, in my submission, the very general 
article that Mr. Hogg submitted. 

And we are simply attempting to bring to 
his and your attention some of the species effects that 
have been documented in other jurisdictions in various 
cases applying to species that exist in this area of 
the undertaking, and that those kinds of impacts must 
be studied and understood before the forest managers 
can assess adequately the actual impacts on wildlife 
that their road building programs have. 

THE CHAIRMAN: Well, okay. Mr. Hogg, 
would you, in your professional opinion, be of the view 
that these impacts to these various species, because of 
the creation of edge, could occur in areas where there 
are absolutely no roads whatsoever? 

MR. HOGG: Absolutely, yes. That 
certainly could -- I am sure it is the case. 

THE CHAIRMAN: And could ostensibly you 
have a situation where you have no roads but a rather 
devastating fire come through in sort of a ragged 
pattern creating a lot of edge, create some impacts 


that would be harmful to particular species? 
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MR HOGG Thatekind -of)/impact «could 
occur in that situation and edge occurs without 
catastrophy, you know, every watercourse, every bald 
nob in the province that doesn't have trees on it has 
an edge attached to it and I think the more relevant 
question is, is how are, in this case, the migratory 
birds doing, given all these influences we have talked 
about. 

There may be an impact of cowbird 
parasitism as a result of road activity, it may occur 
aASwamueswirnoivcuttingeoru.temay. ber just’ general 
requirement for large areas and the area sensitivity 
issue. 

THE CHAIRMAN: I guess that is my basic 
point. When you are looking at these things, do you 
not really have to look at the overall viability of the 
species per se from all causes as opposed to just 
trying to zero in on a particular cause when you know 
very well that these are susceptible to a wide variety 
of impacts? 

MR. HOGG: That I believe is the 
Ministry's position; Mr. Chairman, yes. 

MS. SWENARCHUK: Well, Mr. Chairman, if I 
can just take you up on that, since you are raising the 


issue yourself. 
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We, of course, don't disagree with that. 
I am simply attempting to bring to your attention that 
there are impacts from deliberately created human 
disturbance which have effects on these species in 
addition to all the types of disturbance to which they 
are subjected by natural means. 

And, to the extent that we are not able 
to control the natural impacts to which they are 
subjected, I quite agree with you, our position exactly 
is that we need to know better what in fact is the 
position with these populations across the province and 
that perhaps then that has to have an impact on how 
much further disturbance we deliberately subject them 
LOK 

And with respect to the Ministry, the 
repeated statement that we are concerned with viable 
populations province-wide, in our view, is not an 
adequate protective strategy unless in fact we have 
sufficient data to assure that there are viable 
populations province-wide and that is precisely why we 
repeatedly asked what data is available for these 
effects, usc. 

THE CHAIRMAN: But that gets down to the 
bottom line concern of both yourself and, I would 


suggest, the Board and; that is, are these species in 
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fact viable and are they being protected in a manner 
which would keep them viable. 

MR. HOGG: And Dr. Euler spoke to the 
sorts of information available today and indicated that 
we are improving our capability to monitor the 
Situation in future and we think that is the important 
question. 

GG Severyedifticultetotseparate cut, to 
analyse any, except a very small-scale way, exactly 
what is happening with the cause of declines and 
increases throughout the province. 

Thereeis Cal lokinds'cfefactors tatvplay, 
parasitism and perhaps food shortages and disease and 
general habitat situations and what is happening in the 
migratory destination of these birds. And the first 
thing that you have to do -- I think our first 
responsibility is in fact to monitor the overall health 
of the total population. 

MS. SWENARCHUK: I just want to follow up 
on some of these points to some extent in this article 
that Mr. Hogg had an opportunity to see yesterday, Mr. 
Chairman. 

MS. BLASTORAH: Mr. Chairman, perhaps I 
could just point out that the monitoring aspect, as we 


know, is going to be followed up in Panel 16 and Ms. 
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Swenarchuk has stated their concern and I would just 


21995 


refer her to our terms and conditions, specifically No. 


57, and indicate that Dr. Euler will be back and this 
will be discussed in Panel 16, the monitoring panel. 

THE CHAIRMAN:: Okay. We are still 
dealing with roads though, so I think to the extent 
that Ms. Swenarchuk wants to ask questions about the 
impact of roads-- 

MS. BLASTORAH: I have no problem with 
that, Mr. Chairman. 

THE CHAIRMAN: --that should be handled 
in this panel. 

MS. SWENARCHUK: The other issue that 
arises with respect, Mr. Chairman -- 

THE CHAIRMAN: Should we admit this 
document? 

MS. SWENARCHUK: Yes, please. 

THE CHAIRMAN: Okay. This will be 
Exhibste7S5e 

MS. SWENARCHUK: This is the Robins 
article. 
=--EXHIBITsNO. 785: Article authored) byaMreag robbins: 

MS. SWENARCHUK: With respect to Ms. 
Blastorah, could I just point out that another reason 


why, in our submission - this is an issue that recurs 
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through the hearing - why it's important for me to hear 
from Mr. Hogg some of his information about population 
adequacy and monitoring, is that I think it's an 
important means of measuring some of the statements 
he's made in his own paper, and I think it's 
appropriate that those questions be asked here rather 
than in a general panel on monitoring. 

Q. So, Mr. Hogg, you mentioned earlier 
the concern with the fundamental question having to do 
with such issues as parasitism, of course, is the state 
of health of these migratory bird populations. 

And do you agree with the statement 
summarized in the abstract to this paper that with 
regard to species such as enumerated; warblers, vireos, 
thrushes, taningers and flycatchers, these are 
migratory species, insectivorous birds that spend more 
than half the year in the Neo-tropics but migrate north 
to the United States and Canada to rear their young. 

You agree with that statement; do you? 

MR. HOGG: A. I agree that birds are 
migratory, yes. 

Q. And that they are especially 
vulnerable to predation and cobweb parasitism and are 
unable to maintain their populations within 100 to 200 


metres of forest edge? 
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A. That's the reason he’s presenting, I 
believe, for this classification of those kind of birds 
as area sensitive, be in a larger area so they can get 
more than a hundred, 200 metres edge -- distance from 
the edge. 

Q. Do you agree with the statement? 

Does the Ministry agree? 

A. Well, Dr. Euler spoke to area 
sensitivity as a concern and he presented a bunch of 
information about that. So, yes, there is 
acknowledgment of this concern. The Ministry has this 
concern about area sensitive species. 

There's a list on - I can't remember the 
page in his evidence that speaks to that - 
approximately 40 species in the province that we will 
consider to be sensitive in that respect. 

Q. I believe there is a reference in the 
article to the fact that the depletion of the tropical 
forest is putting pressure on these populations during 
their winter habitat and, therefore, in this author's 
estimation it's that much more important that we take 
some strategies to protect them in their summer habitat 
which is the United States and Canada. 

A. Yes, he expresses that thought. 


MS. SWENARCHUK: Mr. Chairman, I just 
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thought you might like to know that there is some 
relationship between this hearing and tropical forest 
decline. 

Those are my questions, Mr. Chairman. 

THE CHAIRMAN: Thank you. Well, I think 
it would be appropriate at this time to take the 
morning break. 

We will break for 20 minutes. Thank you. 
~——~Recess taken esate: 20@pamMe 
---On resuming at 11:00 a.m. 

THE CHAIRMAN: Thank you. Be seated, 
please. 

| MS*o'KLEER:) @Goodimorning:) Okay. oI would 
like to start by introducing two interrogatories from 
NAN. They are questions No. 3 and No. 7. 

MS. BLASTORAH: I'm sorry, I wasn't aware 
of the numbers before. Those have already been filed 
TnseOUureExhabate6ooeeed icanegqivekyourthe page 
references. 

THE CHAIRMAN: Mr. Tuer, did you get back 
VOUtmIOS Of 

MRE VUERemeeNOperle didn tyaMres Chairman. 

THE CHAIRMAN: Here it is here, if you 
like. 


MS. KLEER: Those are pages 20 and 22 of 
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Exhibit 688. 
THE CHAIRMAN: Thank you. (handed) 
MRe TUERS> ahankwyou 
CROSS-EXAMINATION BY MS. KLEER: 
OO OkayeeiiMys Garste question willy be 


directed to the panel in general, so someone can take 


this question. I would like to first refer to 
Interrogatory No. 3. Now, in the answer it states 
that: 


"In Document No. 5 there is no attempt to 
assess the significance of the potential 
socio-economic effects on native 
communities because what may be 
considered of minor significance to one 
native community may be considered of 
major significance to another, and 

Significance can really only be assessed 

in direct consultation with the native 

community involved at the time that 
access is proposed." 

Now, I take this to mean that issues 
raised by native communities with respect to access are 
dealt with on a case-by-case basis; is that correct? 

MR’. (PYZERc@ SAupeevesye thaty simorrect. 


QO. Mr. Pyzer, then does the Ministry not 
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have a formal system of procedures in place for dealing 
with a native person or a native community's concerns 
with respect to access? 

A. Do we have a process in place? 

Of BeA tlormaliprocess.: 

A. Yes, that would be the entire timber 
management planning process that we're proposing, and 
particularly the public consultation exercise. 

Ose Bute theres nothing *beyond ‘that? “Is 
there anything specific with respect to native 
communities? What I am referring to is, earlier on in 
evidence -- 

A. Well, there are special sections 
within the public consultation process that are unique 
only to Indian communities. In other words, we go to 
extra lengths to ensure that they're notified, we go to 
extra lengths -- we do more in terms of contact, say, 
than we would do for a white trapper or a white 
fisherman. For an Indian community we do certain 
things to ensure that they are contacted. 

Q. And that applies across the board 
then? 

A. For Indian communities, that's 
COrrecty 


Q. Okay. So the entire extra procedures 
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that you deal with with respect to native communities 
are addressed in the area of concern process within the 
timber management planning process? 

A. Jennotisunes-— 

Ow Wellijrcalisviem asking. 1s: wTherelis 
nothing beyond the timber management planning process 
that you use to garner the concerns of native 
communities? 

A. In terms of timber management 
planning? 

O.7 TYesr 

A. If I understand what you're saying, 
nose no; mther ev'se 


0.90 Okay eiTha tsi ithe: thirlimextentof ist, 


then? 

A. With respect to timber management 
planning, that's correct. You know, we have things 
like -- sobviousily, they firstione that popsmtommyeminad 


would be the Whitedog Agreement, and there are legal 
requirements there that we have to do a number of 
things prior to even issuing a land use permit. 

Now, the implications of that on timber 
management -- so we have legal implications relative to 
to, say, the Whitedog Agreement, but -- with respect to 


timber management planning, but that's another process, 
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and that would be outside of it. 

Q. Okay, thank you. Okay, Mr. Pyzer, 
the answer also states that: 

"In preparing the list of socio-economic 

efiects@in Tablewidy 2an 

Which is at page 424 of the witness 
statement: 

Mearchat Che Ministry tdrewfontstaff 

experience and knowledge to identify the 

effects." 

I believe that's contained in answer to 
Question No. 3? 

ApS Wes),s that! stcorrecky, #We really —- 
and I wrote that. What I meant in the implication 
obviously is that in preparing it I went to those 
districts and field staff that deal with Indian 
communities and Indian Bands relative to timber 
management. 

Sop tomkind#s#ofe=—iaethinkeietknow where 
you're leading - and if I'm not, you correct me - but 
to that extent it also reflects Indian community input 
and Indian, say, trapper, commercial fishermen because 
the experience of our staff having dealt with that 
through a timber management planning, by following the 


process through, reflects what they have received in 
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terms of dealing with those local Indian communities. 
So it reflects that input from that perspective. 

Q. But when you spoke with the district 
manager, dealing with one specific district manager - 
anaes not going to raise what the name is - would you 
have asked them: How did you obtain your information? 
Did you go directly to the native communities? Would 
you have asked that of the district manager? 

A. I asked them to go through the public 
consultation processes which they had been involved in 
which obviously would have dealt with Indian 
communities and individual people, and I asked them to 
reflect upon what they had received as input, and then 
I asked them to go beyond that and say that, above and 
beyond what you've received, are there any areas that 
you think could be significant from a socio-economic 
perspective which, although you may not have dealt 
with, are potential things that we should be looking at 
in terms of addressing those concerns. 

Ono a Okay. .4 BSopvoulwoudds contairms though 
that you personally never contacted the native 
communities directly on this -- in establishing this 
table? 

A. The writing up the -- no, no, that's 


correct. Although, again, in my district we have 18 
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Indian communities, Indian reserves. And so in writing 
it, I certainly reflected those discussions which I've 
had with all those various Bands. 

Q. I think this question may have been 
askedebelore, Dutwiewiiie askert@ormyouls Dideany: of 
these district managers that you consulted with in 
compiling this table have expertise in socio-economic 
impact assessment? 

MemrliatesrVvVervyedurricultto, answer .«. lem 
not sure what expertise means. 

QO. Were they ‘trained in obtaining 
information to compile a socio-economic impact 
assessment? 

Ae “donk tt. knowFftosbe, honest." I can 
only speak for myself. 

Q. Now, I believe this answer to 
Question No. 3 also indicates that there is no attempt 
in Document No. 5 to assess the significance of 
impacts. At what point in the whole process will this 
assessment be made? 

A= bse VOumKNOW, that’s) argood 
qiuestionvyeet isivervedites cul ttc say it happened at 
Bhs DOLntMaeeat Din Kmtnemomic fanswermismthateat’s 
reflective of the process as you move through. 


I can show you many examples where we 
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started in on an access road —-- in fact, Mr. McGibbon 


is probably familiar with Rawhide Road, in Sioux 


Lookout District, where we start in with an Indian Band 


in opposition to a road and we come out of it with an 


Indian Band fully in support of it, and then when we 


make a decision - and it doesn't happen necessarily to 


be that one - but for whatever reason, let's say the 


road wasn't built and you find yourself in a position a 


year later or 15 months later 
you're not going to build ‘the 
that you were dealing with at 
and now is desirous of having 

Lac Seul Indian 
probably ‘good ionek, )/Lace—— or 


on the edge of Quetico Park. 


defending the fact that 

road, and then the group 
first was in opposition 

the road bude 

Reserve, that's another 

imi-Sornry.-lac elarcrom 


ac armGronx 


traditionally has opposed road access to the reserve 


and, for whatever reason, very, very recently now wants 


road access and we've done everything in our power in 


terms of planning exercises to ensure that the 


community stayed remote, but now they are very desirous 


of having it and have asked us to speed up our process, 


they've asked us to help them 


getting funds and they 


have asked us in fact, where possible in terms of 


timber management planning, to ensure that we would 


route access roads to the community. 
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And now we find ourselves in the position 
of not being able to move as fast as they would like us 
to, so we're meeting with MND & M and some of the other 
agencies to fund that. 

iegUessmcieronl yepoinue. memakang 1s that 
it's a very dynamic process and peoples' wants and 
desires change and they change sometimes fairly 
radically, and that's the reason why we -- I certainly 
in writing it didn't want to say that -- I didn't want 
to put that significance on it because, like I say, 
sometimes they have been in opposition for a long 
period, and, for good reasons I'm sure, that opinion 
changes and I wouldn't want to be criticized for having 
second guessed what a community wanted. 

Oo Okay. Now, vol vewtalked to some 
length now about assessing these impacts and what I 
would like to get from you is what type of system is 
actually used to assess the impacts on a native 
community; “Ltevs an=economre evaluation, 1s rt %a 
qualitative assessment? 

A. I would hope that it's potentially 
all of those, and I guess the answer to that is, what's 
ever required and what's ever necessary to make that 
final decision. 


I can@think= of somewhere 1t has taken 
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very long, long involved processes where we've gone out 
and potentially hired consultants or consultants have 
been involved from one side or the other, has involved 
many ministries, a long period of time, it's relied on 
input from the Indian communities, it's relied on their 
advice, their data, their perception of the issue. 

Now, the assessment of that is through 
the public consultation exercise because we bring other 
information and data to bear on it. The Rawhide Road 
example in Sioux Lookout where tourist operators were 
in opposition to what was being proposed there, while 
the Indian community was in support of it, mining 
interests, having another bearing to play there, the 
forest industry having another say in it, so all of 
that was then brought to bear, you know, the 
establishment of meetings, the bringing in of other 
people, ensuring that the tourist operators were at 
some of those meetings, ensuring that MTR had done the 
economic profiles so that everybody could see what was 
the potential impact on the tourist operators. It's 
hard to answer those questions. 

Q. So what you're saying then is in your 
assessment you don't actually have a formal system, the 
system is to take everybody's considerations into 


account and come up with a -- 
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Ao That s¥right. It's “problem-specific 
because, you know, that's probably a worst-case 
extreme. There are others, the Tide Road in my 
district with Grassy Narrows Indian Reserve, they had a 
specific peduesit and we felt we could meet that very 
easily, and we didn't do a great deal of assessment on 
it. We were prepared to accept at face value the 
information that they presented and we looked at the 
economic statements relative to the Ball Lake 
Resernvet—— Ormbal) Slhake\ Resontithatethey thad just 
purchased. 

We were familiar with the economic 
statements there, we were aware of the consultant's 
reports that had been hired to look at the potential 
economic benefits if and when that got up and running, 
and we were prepared to close that road down fairly 
quickly and satisfy their concerns. So there wasn't a 
great need to go into additional work. 


0.8 (Okay! Ue Welliedetame Giveryou a 


specific example. If you had a user conflict between a 
person -- between a commercial fisheries interest-- 

An? Wes 

Q. --and a native fisheries interest, 


and through the process of discussion with these groups 


YOUS COULASnOtMCOMeRipewatheasoLutLons thate was 
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acceptable to both sides, what system is in place to 
allow you to make a choice between those two users who 
ane inwcontilict:, 

A. That's probably a bad example because 
you're talking about user groups that have allocations, 
and I'm not sure how they would be in conflict. 

For a commercial fisherman to be 
operating he must have a quota, he can't just go and 
commercially fish anywhere that he wants, he would have 
to have a legal quota which is an allocation to him 
and,cin: fact, if this Ministry would fwantitthar, quotay 
we in fact would have to buy him out before we could 
affects him. 

But taking another example -- maybe you 
can think of a better one to give me. 


Q. Well, I guess what I'm trying to get 


at by using a specific example is: When you have a 
user conflict - and we will not deal with the fisheries 
conflict - but when you have a user's conflict that 


can't be addressed through simple negotiations between 
the parties, what in the end is your determinitive 
factor; is ac an economia catactor: 

A. Obviously that's an extreme -- you 
know, when dealing at such a hypothetical level it's 


very difficult to answer that because there's always 
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data and information available, and so whatever data 
and information is there is weighed. 

HOw? =—syouwknow;ssl m not: trying “to 'bes-= 
I really am trying to answer your question, but it's so 
hard to deal with a hypothetical like that given the 
amount of data and information that's usually 
available. 

Obviously there comes a point in time 
though that you do have to make that decision and 
through the public consultation process that decision 
BtilaLdsoutyethetrationalertor 1t 1asstaid out, allot 
the various methods by which we're prepared to mitigate 
are laid out and it's taken at the public information 
stage so that people can see in draft form what it is 
that°%we are “proposing? and if ‘they still ‘don't "like it 
they have the opportunity to come back and suggest 
alternative approaches, suggest alternative data 
collection or research or whatever and... 

QO. Okay. Mr. McGibbon has provided me 
with an example. 

Az ‘Okay: 

One eli ethe -caseror the user -contlict 
between the tourist outfitters-- 

Ase Mest, 


Osos Sandmene #lndian Band vinvolved«in the 
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Rawhide Road proposal-- 

Avew Yesr 

Q. -~how was. that user conflict -- 
according to what system, rather, was that user 
conflict finally dealt with? 

A. Well, that's probably a really good 
example because how it was dealt with was: Originally 
only one user group was involved, at least according to 
our perception, how the company was dealing with it and 
tended to be dealing with the Indians at certain points 
in time at least to the exclusion of some of the other 
interest groups, and when we noticed that there were 
several, several meetings involved both the company and 
those various people, and I believe there were several 
meetings actually involved between the tourist operator 
and the Indian community. 

And when you look at the Rawhide Road as 
a good example, I believe that the solution at the end 
wasn't one where they were in conflict. In fact, there 
was then the opportunity to gate the road and I believe 
at that point in time people would have been happy had 
we in fact done that, but we questioned it from a 
timber perspective why someone would propose building a 
road through 25 miles of berm and not justifying the 


amount of wood that was at the far end of it, and in 
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fact we said: Until there is better information 
available, we are not prepared to see that road go 
through and spend that kind of dollar -- those kinds of 
dollars. 

At the same time - gee, I missed the 
point - a thought went through my mind and I missed it. 
But that was basically the process. 

And the other thing though -- yes, there 
was. The Indian Band in our assessment had put forth 
seven recommendations, seven conditions upon which they 
wanted to see the operations go through, and I think 
there was an assessment as well from the Ministry's 
perspective that in talking to the company, in talking 
to the Indian reserve that in fact the guarantees which 
the Indian community thought they had in fact were not 
there, and we felt very uncomfortable with them feeling 
that they had some guarantees which we believed, having 
talked to the company, weren't there either. 

And so we were prepared to send the 
company back to ensure that those guarantees in fact 
became better solidified and better spelled out. But, 
again, it was more that those forestry reasons the road 
wasn't approved in any event, it was withdrawn by the 
company. 


MR. MARTEL: Would you say that was 
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primarily through discussion then? 

MR. PYZER: I have the files here and I 
think there's probably an inch to an inch’ and a half of 
paper which represents solid meetings including the 
Deputy Minister of Natural Resources, the Director of 
Policy Planning Secretariate from Toronto, involving 
the Regional Director, Deputy Regional Directors, 
District Manager. 

I would hesitate -- I know I'm safe 
saying there were dozens and dozens of meetings, I 
don't know if I'm safe saying there were hundreds and 
hundreds. 

MR. MARTEL: Well, each case would be 
dealt with then on an individual basis and there would 
be no set pattern? 

MReSPYZERGemExactiy.s fAgainesmthe pointea 
would make now with the Tide Road that I'm more 
familiar with in Kenora District where some of those 
other concerns weren't there - although Mr. Hanna I'm 
sure will have something to say about that next week - 
we felt that the case that the Indian Band had made was 
a very good one and we were prepared to gate that road 
and close it, and we looked at the information they had 
provided and we agreed with it. And that was -- that 


involved probably one or two meetings and a couple of 
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requests and it was obviously fairly easy to deal with. 
MS. KLEER: Q. I just have one further 
question going to the Rawhide Road proposal. Would it 
be possible for us to obtain on an undertaking copies 
of the Ministry's review of the seven conditions that 
the Indian Band put forward? 
MRe@ PYZERCESA BIYoumknow,@4° dont t --— IT 


have a hard time answering that question not being the 


district manager and not knowing what was there. I 
Simply -- you know, I'm simply talking about the 
Rawhide from a general -- you know, in terms of your 


question to me. 

THE CHAIRMAN: Ms. Kleer, would there be 
any sort of -- not breach of confidentiality, but would 
there be a problem with the party with trying to 
obtain, for instance, the party's consent to that kind 
of documentation? 

I take it it was -- even though we are 
dealing with a public agency, some of these 
negotiations work or don't work because the parties can 
speak freely and amongst themselves. Is that not the 
casepouMr.sePyzen? 

MR. PYZER: Yes, absolutely. 

THE CHAIRMAN: And there may or may not 


be a problem with trying to release those kinds of 
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documents evidencing the discussions that took place at 
the time without perhaps embarassing some of the 
parties. 

MS. KLEER: Well, I guess this was 
something that happened in the past. It is not as 
though we are going to have a breach of confidentiality 
at this point with respect to that particular 
Situation. 

THE ‘CHAIRMAN: Was it a community, an 
Indian community represented by yourself? 

MS. KLEER: Yes, it was. 

THE CHAIRMAN: Well then, you could 
certainly obtain any indication from your own client as 
to whether they would have any objections to that kind 
of documentation being produced. 

MS: ~BLASTORAH: oMr. > Chairman?’ 1° just’ have 
one comment ‘on that.” "First offaliyesincessters Ms. 
Kleer's client I would think she could get the 
information from her own client rather than by way of 
undertaking. 

THE CHAIRMAN: Right. 

MS. BLASTORAH: And the other concern I 
have is to produce that information in isolation I 
think might be misrepresentative of the entire 


negotiation process. It's only one example of what we 
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have been told is a site-specific process and it's only 
part of one example because it's only the response for 
a particular submission by one party. I have some 
concerns about —— 

TUBS CHATRMAN Plus slethink “there is? a 
general difficulty or concern that the Board has that 
when these negotiations on a site-specific basis take 
place between native communities and the Ministry there 
may have been an expectation that at least -- not that 
the result would remain private or Sonetdentialem but at 
least the surrounding negotiations would remain 
confidential. 

MS (KUBERG “Well Wm satisfied with 
Chater * Able Iei== 

THE CHAIRMAN: We don't want to inhibit 
future discussions in that sense. 

More nUGE Ree» ALI tie iwould™say “though is 
that we don't have the internal Ministry review 
position, as Ms. Blastorah I think was suggesting that 
we would have that documentation. 

MStesDUASLORAHSeeEMIy. sCnatrman ema didn | t 
MGanmcOstIMplyssthatwemelewas SjuSteindicating, “—Lirst of 
all, we don't know whether there was any kind of 
written documentation. 


Mr. Pyzer has indicated he doesn't have 
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that information at the present time, and I would think 
that whatever the result of any internal discussions 
within MNR would have been conveyed to the native 
people involved, and I think that, in that sense, the 
Ministry's response would be known to Ms. Kleer's 
elven. 

THE CHAIRMAN: Well, why don't we leave 
Lton thas, basis:) + Why, don vte~ Mr weapyizer, evolu ehave some 
discussions with the district manager in charge and, 
Ms. Kleer, perhaps the two of you could work it out 
without having to put that documentation on the public 
record. 

If, for some reason, you feel it is 
necessary to do so, then why don't you reapply to the 
Board and we will deal with it at that time. 

MS. KLEER: Thank you. 

Q. I just have one further question with 
respect to a system of assessment. You've raised 
several examples, one where the Indian's position was 
in fact -- what they wanted was in fact given to them 
and in another position they didn't get what they 
wanted based upon a totality of the assessment. 

Is it fair to say then that there is 
really no certainty with respect to these negotiation 


processes, given that it's a negotiation process and 
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there's no system by which these user conflicts will be 
assessed, no quantitative system? 

MR. PYZER:s “A. - There is no set formula. 
If that's what you are asking, is there a formula by 
which decisions are made; you're right, there is no 
formula. 

Sometimes it takes very detailed, you 
know, detailed studies before the decision can be made, 
other times 2atvdoesnit.™ The test of that is the 
COst=-@cle SoCia latest wate tnewend, of the process and 
the social test all the way through in terms of: Are 
people happy with decisions. 

ANGwi=sthinkmthesboctomealane 1s the social 
test at the end in terms of: Have they been involved 
with the process, have they ies represented 
throughout, anmd have they had the opportunity to 
provide information, data, have they been able to -- if 
there are conflicts between user groups, have they met 
With those other user groups, have they understood what 
their concerns were, has there been an opportunity to 
provide alternatives and options, has the Ministry 
listened to those alternatives and options, and 
certainly anyone can question the decision and... 

Q. I guess what I'm having problems with 


is: How are they going to question a decision in the 
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end if they don't know the parameters by which the 
decision is being made? 

A. Well, that's what I'm saying, is that 
by the end of the exercise you will in fact -- you 
should in fact understand why that decision was made, 
and whether it's an Indian community or anyone, I just 
cannot believe that anyone would follow that system 
through and then just take carte blanche a decision 
which is totally -- which they are opposed to. 

Tsthinks fore certains they) wouddswantutoa 
know why that decision was made of the district 
manager, why did he make it, why didn't he consider 
this. And _ Timssureshewwoulduget, —-sthatepersonmor 
individual or community would get an answer. 

And I guess to that extent I'm saying 
that it's encumbent on those other people to ask those 
questions and I think it's reasonable to expect that 
anyone would, and I think it's reasonable for a 
district manager to give those answers to that person 
as to why he made that decision and it's reasonable for 
a district manager to assume that sometimes people 
aren't going to like it and will appeal that either to 
his boss, the regional director, or to the Assistant 
Deputy Minister or to the Deputy Minister or to the 


Minister or to request a bymp-up. 
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Q. Thank you. That will serve my 
questions on that interrogatory. 

TUCNINGmtcowrnterrogatory 7 (b)) the 
question was: 

"Where tradeoffs are made between the 

concerns of native people and those of 

other stakeholders, provide examples of 

the analysis and methodology used in 

making the tradeoffs where these examples 

apply to NAN communities." 

And WeelWejust briefly read ‘through; the 
answer: 

"The methodology or approach used to 

deal with matters raised in part 14 is 

the public ‘consultation process outlined 

in the Class EA Document." 

And then it goes on to talk about the 
public consultation process. 

In the answer no specific examples were 
given of where these tradeoffs were made. Now, do I 
take this to mean that there are no such specific 
examples? 

A. Well, again, I think we just -- all 
of the ones we just talked about were those very sorts 


of things. I think every area of concern that's ever 
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been identified by an Indian community is an example of 
where tradeoffs were made for one party or the other, 
the effect -- the Tide Lake example, the tradeoffs were 
entirely in support of what the Indian people had 
wanted there. 

As I said, I'm sure Mr. Hanna next week 
is going to ask me why we didn't make that decision in 
favour of anglers and hunters, why we didn't make it in 
favour-of i thestounist gindustry: 

So every example where there was an area 
of concern identified by an Indian community or an 
Indian group, you can see that the tradeoffs, if you 
will, by following through the process, following 
through the decision, area of concern, where the 
conflicts were with other parties. 

So, yes, every one of those is an 
example. I guess they're too numerous to mention. 

O28 OkaveeatThankiyoutetmieywouldms ake to 
turn now to the table which is in the witness statement 
and I would like to turn to page 424. One of the 
mitigation measures which is indicated on page 424 -- 

A. Sl¢msesorry, *couldPyoumterieme-. the 
page? 

Or It's page 424. 


A. 424, yes. 
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Q. Okay. One of the mitigation measures 
indicated at page 424 is: 

“To plan road locations to optimize or 

limit access to Indian reserves and 

native communities..." 

And I quote: 

",...-depending upon community wishes." 

I may get the same answer back, but what 
system is there in place to determine those community 
wishes? 

Ace NCS; wthaceirs the Last thing © would 
Want™to- try"and”"do,; =is*to*second guess for an’ Indian 
community whether they did or did not want access. 

That is why the process -- that is why we contact them, 
that is why we make that special effort in terms of 
Indian communities above and beyond all other parties 
to ensure that they get involved in the process. 

And there are significant potential 
values for some of the more remote areas that, in fact, 
if they wish to be accessed, like the Lac la Croix, 
like the New Slate Falls, like the Grassy Narrows or 
any of those Bands, if that in fact is their desire, we 
have some unique opportunities here to do it where they 
can ride in on the coat tails of the timber management 


planning exercise, the WOSFOP off Fenn Road in Fort 
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Frances District or the Stan Chicoumi Indian Reserve, 
that's another example. And where those opportunities 
exist, there is absolutely no reason at all why we 
shouldn't take advantage of them. 

But with 18 reserves in my district, I 
would be the last person to try and second guess what 
they want and -- 

Q. I am not asking you to do that. 

A-aaNoy not 

Os lie thesnativesconmmunityae-eeweld ao. 
trust that there is no guarantee though that if the 
native community identifies their wish that that wish 
is nonetheless granted? 

A. That's correct, there is no guarantee 
in this exercise that they are going to get what they 
want or don't want. 

Q. So you would agree with me that 
Indian communities have no decision-making power-- 

A, tmeNoe 

Q. --in terms of reaching an assessment? 

A. That's correct, the Ministry makes 
the decision. 

Q. If you could, how would you describe 
their role in the process; is it consultative, just in 


a few words? 
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APL natesmargoodsterm,. certainly 
consultative, but - and, you know, you may disagree 
with me on this - but my feeling is that for a number 
of reasons we treat Indian communities very specially, 
I certainly do in Kenora District, we do make a very 
special effort to -- you can ask me why and I probably 
can't explain why, but we do make a very special effort 
COumconvacce thesChivereeei tdeal® with some of ‘the? Chiefs 
in my district far more than I deal with any other user 
group. In fact, we tend to almost socialize together. 

So it's consultative but we have -- we 
aremthere: looking for wdata, we’ are ‘looking ‘for 
information, and I would stick my neck out to say 
that - and, again, I am speaking from my own personal 
experience - we probably go a little further with 
Indian communities than we do any other group to try 
and ensure that they are part of the process. 

QO. The table indicates that the 
Environmental Guidelines for Access Roads are to 
operate as a measure to enhance, prevent, minimize, 
mitigate or correct the socio-economic effects that are 
listed in the left column. 

Now, the guidelines make no specific 
mention of native communities; is that correct? 


AY That's correct. 
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Q. How then precisely do the guidelines 
do any of those things; i.e., enhance, prevent, 
mitigate with respect to effects on native communities? 

AwjesVeante Thats) ascqcoodgsiquestion. “Li 
think in fact there was an interrogatory on it. I 
don t.irecall. ituactually.,., whate numbers te tasermightaincw, 
but the answer somewhat simply is that, to the extent 
that when we are dealing with Indian communities we are 
really dealing with things like commercial fishing, we 
are dealing with trapping, we're dealing with wildlife 
values and basically everything that we have talked 
about in the last couple of days or the last couple of 
weeks, in terms of the potential effects of access 
roads on fisheries or the potential effect on wildlife, 
when those communities depend for either subsistence 
purposes or commercial -- if they are commercial 
trapping or commercial harvesting of fish, the 
guidelines -- the Environmental Guidelines for Access 
Roads and Water Crossings, to the extent that they 
protect the habitat and protect the resource, has a 
tremendous impact on the Indian community that depend 
on those either from a socio-economic perspective or 
from a subsistence. 

So it's not» -- the relationship is 


somewhat indirect and that is what was meant. Ledicine oc 


Farr & Associates Reporting, Inc. 


Adamson, Tenaglia,Ward, 22026 
Pyzer,Hogg 
cr ex (Kleer) 


mean to imply that there was a direct relationship. 

Oreewoll eerethatedinect§<—— af the link 
is not made between the indirect impacts on the natives 
and the direct impacts on habitat, can it be fairly 
said Ehateehese will in fact operate as a mitigative 
measure? 

A. Oh, absolutely. I mean, the 
mandatory standards are mandatory whether it's an 
Indian community or not an Indian community. 

All -- the various points that Mr. Ward 
has made in terms of habitat protection from a fish 
perspective, we wouldn't do more or less based on the 
user. Our concern there is for the resource and we are 
protecting that resource regardless of who may wind up 
using Lt: 

so I guess our perspective, our focus on 
that is the resource and the indirect benefit is the 
person who is using the resource and, in some of these 
cases, happens to be an Indian individual or an Indian 
community. 

Q. Is any attempt made to assess how the 
impact’ =-—\sorry, will any attempt be made’to assess how 
the impact of these guidelines affects native 
communities, how the application of these guidelines 


affects native communities? 
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A. That's a good question. I simply 


can't answer it. That's a better question to ask of 
the monitoring package. I don‘t know the answer to 
that. 

Op ei eamkabebitecuriocustemwhenethis 


document was developed, I believe the evidence in 
direct was that they chose not to deal with 
socio-economic impacts. Why was that decision made? 

Atjwrleamngsorry), ei fdonsteunderstandayoun 
question. 

Q. These guidelines deal solely with 
impacts on the natural environment? 

Aw Ohvwbeundenstand? Gevies ,athateciricht. 

OQ. Are there not any mitigation measures 
that a road constructor should be aware of in order to 
mitigate socio-economic impacts as opposed to physical 
impacts? 

AlwucAgain;iviethinkStherrelatbionshi po] sand 
Mr. Adamson can speak to this - certainly the focus for 
the environmental guidelines were from a construction 
perspective and the linkage there was with the 
fisheries people and with the wildlife people, and I 
think what he meant by that - and I believe that was 
comment that he made during direct evidence - that the 


relationship is that indirect/direct that I'm talking 
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about. 

We were looking at the effects of access 
roads on habitat and on aquatic and terrestrial 
environments and, to the extent that you protect those 
and there is no impact, then there shouldn't be an 
indirect impact in terms of socio-economic. If there 
is, then you are right, then there would be a 
corresponding socio-economic impact. 

Q. How does the Ministry intend to 
monitor compliance with private sector forest companies 
with these guidelines? 


A. Again, I believe that Panel 7 -- 


Q That will be dealt with -- 

A Patleueewk st 

Ome 62 

Ane “sE6% 

Q. I have a few questions for Mr. 
Tenaglia with respect to tertiary roads. I believe 


that you have stated, Mr. Tenaglia, that it is possible 
that a prescription for an area of concern could 
prohibit the building of any roads, including tertiary 
roads, within an area of concern; is that correct? 

MR. TENAGLIA: A. Yes. 

On What? monitoring wil the Ministry’ do 


to determine if the forest company was complying with a 
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particular prescription with respect to a tertiary 
road? 

Let me go a little further. Would the 
Ministry be present during the construction of a 
tertiary road to monitor compliance with the 
guidelines? 

A. Certainly the Ministry is present 
during monitoring of construction of tertiary roads and 
they are being constructed in conjunction with the 
harvest and we are continually monitoring the harvest 
for utilization) andivitoreanvrothnerminiractzone 

Go ahead. 

Q. Okay. So when a tertiary road is 
being built, in fact the Ministry would be there to 
observe the building of a tertiary road as well as a 
primary and secondary road? 

Aueal acankt guarantee that they are going 
to be there specifically in the construction of any one 
of those roads at a specific time. 

During the -- certainly during the course 
of the construction, especially FMA roads that would 
have to be audited for payment, the Ministry staff 
would certainly be present during and after 
CONS tructiion : 


But tertiary roads, again, they are 
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Generally. buLleeineconjunction swith) or just previous <to 
the harvest and the Ministry staff are very regularly 
monitoring the harvest for utilization. 

Q. But they are not there all the time; 
Cates fodi rest Omsay meduringatnembumldingnoLt anttertiary 
road. There is no system -- 

A. What do you mean by all the time? 

Q. Well, let me ask you: I don't know 
how long it takes to build a tertiary road, but does 
the company notify you before they are going to build a 
tertiary road and say: Okay, we are going to build it, 
come on out and watch. 

A. No, there is no need. 

Onn Weller esuggesic etna schere’ mighti:be a 
need if an area of concern prescription is that no 
tertiary roads be built within an area. 

A. I would suspect that that would be 
monitored through the area inspection program. 

Q. But it might be monitored after the 
fact, they might come and say that a tertiary road was 
ingonrectily bullteinto alparticular area of ‘concern: is 
that possible? 

A. Certainly, and that would be an 
infraction under either the work permit or under the 


Crown Timber Act and we would take appropriate action. 
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Q. Okay. One of the main reasons that 
you have given for not identifying the location of 
tertiary roads in the timber management plan is that 
they are short term; is that correct? 

| Aza i Correcte 

Q. And in short term you meant one to 
five years? 

Ame Yeseemlhateisegust: onesotetne 
reasons. 

OntAllLeright .siWe 1s Geteimmasy bate confused 
because secondary roads also have, as their time 
period, a period of one to five years; is that correct? 

Aw: Nogmnot@ihehciascsifircalrontoau prc omee 
years generally, secondary roads. 

Ole lethoughte=-imaybemt@cowlde oOokgaiera 
transcripts Volumes 13 rs pagess 9/60-4 beng pus —— 1 
thought that was your direct evidence, so I would like 
to go back over that. 

A. What page are you on? 

Ot obiSornmve elenthoughieimhadrtrercorress 
page. Perhaps you can confirm with me then. Is it not 
in fact the case then that a secondary road is one to 
five years, it goes up to 15 years? 

A. Certainly that was what I indicated 


in my direct and in the witness statement that the 
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secondary road classification would -- has identified a 
secondary road to be in use generally for HD. Ole. 5 
years. 

Q. One of the other reasons that you 
stated *for®tertiary roads not being identified in the 
timber management plan is that the environmental impact 
of a tertiary road would be lesser than that for a 
secondary road and primary road; is that correct? 

AWerPotentialliy®yes! And) again; in 
areas of normal operations, the potential impact of a 
tertiary road is not regarded as significant. 

DHBMCUALRMAN@=eMreerenaglra, sn’ t 1t the 
case though that although you don't normally identify 
tertiary roads in normal operating areas you may well 
identify a tertiary road if it's going to be allowed to 
be built in an area of concern in the plan, or you may 
adsawe lieprohibitethesbuallding-ofMtertiarysroads: orvany 
type of road within an area of concern? 

MR. TENAGLIA: We certainly would 
identify any restrictions on tertiary roads in areas of 
concern or any conditions on any tertiary road that may 
be sbudet: 

Generally we don't identify or we 
dome, =e tis motMarsrequiurement. tomidentityasithe 


location of tertiary roads, but that is not to say that 
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may not be a condition of operating in an area of 
concern that, in fact, a company would have to identify 
in very unique cases where that tertiary road may be in 
order to protect that particular value. 

THE-GHATRMANG@eso0ethespointeisa—— the 
bottom line is, is that within an area of concern the 
Ministry has a method and would be concerned about 
monitoring any conditions applicable to the building of 
roads within the area of concern? 

MR. TENAGLIA: Absolutely, any condition 
that we identify or any conditions to either the 
harvest or the construction of tertiary roads. 

THE CHAIRMAN: And then just following 
froms thatys 1 fiivougdidn Ua wdentityeanyeconcerns 
regarding tertiary roads, presumably you Syl then be 
not operating near an area of concern, in the sense 
that some value would not have been identified and, 
therefore, you would be automatically within a normal 
operating area? 

MR. TENAGLIA: That's correct. 

THE CHAIRMAN: So there wouldn't be an 
impact on anybody because the value against which the 
road could impact has not been identified? 

MRiws sLENAGLIA:: SThati'siicorrectgmaAnd; cas 


you indicated, the area of concern or any particular 
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values would certainly be identified -- even if we 
don't identify a tertiary road location, would be 
identified in the area that we would be proposed to 
harvest. 

MR. MARTEL: Well, why wouldn't you then, 
if you have an area of concern on a tertiary road, put 
those tertiary roads on a map for public hearings as 
opposed to putting them all, at least put those that 
have an identified area on the use map which you are 
going to have during the planning process, because, as 
I understand it, you don't use -- you don't put 
tertiary roads on any maps. 

Why wouldn't you at least go the half 
mile and put the tertiary road on that has an area of 
concern in it so as to appease the public's concern? 

MR. TENAGLIA: Again, we do identify the 
conditions on those tertiary roads that would mitigate 
any potential impact. And I go back to what I 
indicated earlier, is that physical ability to really 
determine where that tertiary road is going to be five 
years hence, five years in a timber management plan 

It's a physical impossibility because, as 
I indicated, it's going to be that tractor operator 
that is going to determine where that tertiary road is 


going to be and the foreman in the field. 
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MR ePYZER 2) Ase eet decolidisjuste make an 
analogy to understand. If you think of this entire 
floor in the room here as being the area that we are 
looking» atPin®termssoreplanning, 12 )inetacteene 
tertiary roads are not allowed anywhere where there is 
red carpet because those are areas of concern and the 
one area that people have no concerns about at all are 
out in the centre here in the brown and there is not a 
person that has a concern in there, what we are saying 
is that the company would in fact -- and the decision 
would be made that you cannot build a tertiary road on 
red carpet and, if you do, the condition may be that 
you are going to put something across it that has to 
be») =—) £1 it! sascordjpit: hasptosbettapedstorthe floor 
with a certain type of cord and it has to be done in a 
certain way. 

Buteite youl areyqoungetombuiddant anetie 
brown area and there no interest group has come forward 
and said we have a concern there, we are saying that if 
those impacts aren't there, then that's the area that 
VOU. Cane Diuliddead cewWaschine 

MR. MARTEL: But you make my point for me 
then. 

MRiwPBYZERoweALIO ra ones 


MR. MARTEL: The only tertiary road that 
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you might want to identify on the map would be those 
where there is an area of concern. 

MR» PYZERGP il think Mr. Tenaglia said 
that in fact if the decision -- 

é MR. MARTEL: He said it's part of the 
plan, he didn't say it was on the map though. 

I mean, the values map is the thing that 
I think impresses people that it's all there, it's 
concise, people are drawn to it, they know what to look 
at. It seems to me that that focuses an area of 
concern much more quickly than having to read through 
all the documentation. That is the only point I am 
trying to drive, ate 

MR. TENAGLIA: But we do, we certainly do 
document ina table format, in a table that relates to 
that values map what conditions would be imposed on 
those particular areas of concern relative to tertiary 
roads. 

MS. KLEER: Q. But if someone comes 
forward from a native group and comes to one of these 
centres and looks at the values map and doesn't go to 
the tables but looks at maps and he's got a particular 
concern about a particular body of water where he 
fishes, he's not going to see any representation that 


there is a road that someone else might use to get out 
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to the same area where he regularly fishes because it's 
not indicated on the map. Would that be fair to say? 

MR. TENAGLIA: A. I guess there is a 
real problem if somebody expects to come into a room 
and look at a map and get everything off the map 
without talking to the Ministry forester, the Ministry 
biologist, the lands technician, the district planner, 
district manager that may be in that meeting. 

MR. PYZER: A. And you would see a 
primary and secondary road that led very close to that 
lake that had some concerns, because we are talking 
about tertiary roads which are generally just basically 
skid trails. 

So in that the sale of the map that we 
are dealing with, that primary, secondary road would be 
very close to the lake and the immediate question that 
everyone asks is -- in fact, they most generally assume 
that it's the secondary road and the primary road which 
are providing the access. That's what, as soon as they 
see that, which the red flag goes up. They are really 
not even worrying about the tertiary road. We then 
indicate there could even be tertiary roads off that. 

I think when you look at those maps you 
do generally -- the concern is with that primary 


secondary and it's the red flag that says, you know, 
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potentially that lake could be accessed. 

Otero Digit. Miewidlesleavyesthe area sof 
tertiary roads for now. 

I would like to look ‘now ‘to the area of 
effects on Indian burial sites. An example was raised 
in your direct evidence, Mr. Adamson, and you discussed 
an example where a bridge was being built or was 
Dlennedseto sbhewbumitevernvectose to’ or tthroughita burial 
site. I take it that was an Indian burial site? 

MR. ADAMSON: A. Yes, it was. 

Q. And what was the location of the site 
geographically? 

A. Geographically we prefer not to 
indicate it at the request of Ministry of Citizenship 
and Culture. 

Q. Can you tell me which Band was 
involved? 

AP Nopelig. cant bugitagaine filiwouldn*t .be 
in a position to deal with the engineering aspects of 
Chemcrossing:) “laam isunes our “dilstrict™ could’ itell yout 

Q. Can you tell me who identified the 
site? 

APePAaLoOcaieresidenterdentitiedaitrto our 
survey groups. 


Q. Was that local resident a native 
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person? 

A. No. 

O., Sovnosone Lromecne Ministry sor 
Citizenship and Culture brought this to your attention? 

A. No, they didn't and at that time that 
predates the timber management planning process and 
today, with this process, they would have the 
opportunity to identify those areas ahead of time. 

Q. Sorry, who would have that? 

AWS Ministry foEsCitizenshipsandecultune- 

QO.r Sominethis case had’ the’ Ministry jof 
Citizenship and Culture reviewed the road plans in 
advance of the building of the roads? 

A. In this case they had not, until the 
concern was identified by a local resident and then 
they became involved. 

Q. Is there at present a memorandum of 
understanding or some sort of arrangement between the 
Ministry of Citizenship and Culture and the Ministry of 
Natural Resources to allow them to assess in advance of 
every road that is going to be constructed whether or 
not there is a site there that the Ministry might be 
concerned about? 

A. I don't believe there is a written 


understanding. There is in development a guideline for 
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the protection of heritage values and they are actively 
involved in reviewing timber management plans, I 
believe. 

MR. TENAGLIA: A. We do, as a normal 
roweine;= consiltewrten Ministry of Culture and 
Citizenship with respect to when the timber management 
plans are going to be prepared and request public or 
input from that organization. 

Again, it's much like Mr. Pyzer was 
Saying, they are one of the particular stakeholders 
that we contact -- that we make a point of contacting 
and try to get input from. 

Q. So that is done in every instance 
then? 

A. Yes, 1t 1s, ein the preparation of 
every timber management plan. 

Q. In this particular instance then, 
when the site was identified, who was notified of the 
existence of that site, Ministry of Citizenship and 
Gulture? 

MR. ADAMSON: A. The survey crews 
working for our section notified us and I notified the 
regional archaeologist for Citizenship and Culture. 

Q. Was a medical officer of health 


notified? 
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A. Not to my knowledge. There was no 
disturbance of the burial mound, there was nothing done 
Bel. BR 

Q. Okay. Mr. Pyzer, I believe you also 
addressed this in your evidence. Unfortunately I seem 
to have lost my reference. It's at page 20000 of the 
transcript that you referred to this, to the example 
that Mr. Adamson raised as well, and I am just going to 
read a section: 

"The preferred route had an Indian burial 

ground associated with it and we chose 

the second route and it was an 

Opportunitvetenavoidait,, nol have touloor 

at the mitigation. There was extra 

expense involved in that. Someone could 
argue whether that's a significant 
expense or not, nevertheless, we chose 
the more expensive route and avoided the 
problem." 

You suggest in your direct evidence that 
some mitigation measures other than rerouting the road 
could have been observed. What mitigation measures 
would those be? 

MR «wo PYZER sy oAW OWithout consulting with 


Ministry of Citizenship and Culture, you know, in terms 
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of looking at the Cemetary Act and all those other 
people that you discussed, I don't know. You know, we 


didn't need to look at them because we chose another 


route, so I don't know. In fact there may have been 
none. 

Q. There may have been no mitigation 
measures? 

APemeehate sucorrect;.. 9ilndon ta know. 


Again, you would have to take a look at it. 
Sometimes - and we have dealt with Ministry of 
Citizenship and Culture many, many times on items - 
sometimes they have given us the request on a 
particular site, and not necessarily a burial ground 
obviously, but they have indicated that we delay the 
construction or whatever activity was proposed 
sometimes for a year or two years. And they are 
satisfied with being able to put an archaeological 
survey party in there and conduct an archaeological dig 
and remove the artifacts and whatever, and then they 
give us the go ahead afterwards now to proceed. 

But essentially we leave that up to them 
to advise us what the mitigation measures could and 
should be. 

One Inethiseparticular instance when it 


was identified, was the Band contacted about this? 
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A. oer Would *have*to™go back "actually 
because I don't believe this was one in my district, 
this was another district which I had been referred to 
and I don't know the answer to that, to be honest. I 
Couldsiindeocut: 

OR LIwouldevikesvourto sl indsoul, elpey ou 
could? 

A. Yes. Could you repeat the question 
Juste som . 

QO. Could you identify whether the Band 
whose burial ground this was was in fact contacted once 
it became aware? 

A.@*Yeah), allright. 

Q. And then, when you are asking that 
question, I would also like to find out whether the 
Band was consulted as to what should be done with 
respect to that site? 

AMMITRECOGNTZINGs sOT *COULSey = Lilac tel 
fact we were going to choose the alternative and that 
had already been undertaken there was no need to look 
at mitigation. 

Ove tThates: faire 

A. Okay. 

THE CHAIRMAN: Mr. Pyzer, from your 


knowledge of how the Ministry of Culture and -- what is 
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it, Culture and Recreation? 

MR. PYZER: Citizenship and Culture, I 
think now. 

THE CHAIRMAN: Citizenship and Culture 
operates, would it be reasonable to assume that when 
they identify a cultural value that the peoples to whom 
that cultural value affects would not be aware of it? 

MR. PYZER: Certainly they have 
Significant liaison with Indian communities. Like, 
obviously some of the more significant examples would 
be the burial grounds down at Fort Frances, the 
Manitoulin Islands and they are very closely -- the 
Manitou Rapids Indian Reserve and the Ministry of 
Citizenship and Culture have worked together. In fact 
at one point in time I believe it was Tose at as 
either a provincial and/or national park. 

So in those kinds of situations they have 
much, much more contact obviously than we would. So I 
guess the answer to your question is, yes, they do. 

THE CHAIRMAN: I mean, what I am saying 
is: If you went to Citizenship and Culture and said: 
Are there any native artifacts in a particular area, a 
member of the public, could they do that and would they 
get an answer from them? 


MES AERYZENS em SOrLY, COULd you. <7 
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THE CHAIRMAN: Could anybody walk into 
the Ministry of Citizenship and Culture and ask ona 
given location or a given geographic area are there any 
artifacts of interest located in that area-- 

MRea se OZ eet CS 

THE CHAIRMAN: --and could they get that 
kinds of, iniommataong 

MR. PYZER: Citizenship and Culture have 
it, buts in fact. they dos notegiver a teouttnonmad ly tothe 
average person walking in just from a confidentiality 
perspective. 

THE CHAIRMAN: Would they give it to the 
GEheups. thataee 

MR. PYZER: I am sure they would to an 
Indian reserve. I am not sure -- 

THE CHAIRMAN: --would be affected or is 
likely to have some relationship to those artifacts? 

MR wth ERG el iat sSeCOmmoct. 

MRS. oKOVEN2:« 4 Butyecfncoursereathatsis the 
whole field of archaeology, that you don't know the 
location of ruins and various ancient sites. I mean, 
obviously -- 

MReaPYZERS  Yessuthatestriqnteagwhat in 
fact -- and we participated in one exercise, we 


provided - I stand to be corrected on the total 
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amount? =ybutede thinks tuwaseabout S385), 000%'to the 
Ministry of Citizenship and Culture up in the Red Lake 
area to in fact go through. And they do have models, 
predictive models in terms of where encampments are 
likely to be, where they would have been for a various 
number of reasons and they -- actually they are 
somewhat confident in their predictability. 

I would say though - and they can answer 
this better than I - that they tend to error on the 
conservative side. In my experience, dealing with the 
Caution Lake Road as an example, they identified a 
number of potential archaeological sites and in fact 
red) flagqgedmthemsandeitecosts Us*-sand i don't’ say this 
in a pejorative sense at all - but it cost us a year to 
two years' delay while they aan ine@eandsLooked at @iteto 
come back to tell us that there was nothing there, go 
ahead and do what you wanted to do. 

So, again, I would say that they tend to 
error - and error is the wrong word - but they tend to 
be conservative and then we do what they ask us to do. 

MSe RG EERS BeOr Periotedy aMr.* Pyzer, that 
when you were discussing this you mentioned that you 
mightehave™ to look at )the Gemetary Act! IDvtake it that 
the Cemetary Act applies to Indian burial sites? 


MR: PYZER? At: TaAadoneceknow. I know 
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Cemetary Act applies to cemetaries and the 
interpretation of that. Obviously if we got into 
building where we came across, you know, a road 
construction, you obviously would cease work and then 
obviously we would contact - and you have already 
suggested - I guess the medical officer of health, MCC. 

But, you know, I would get a legal 
opinion quickly mas tor-= on-direaction as=to=where: 2 
should. go and who I should talk to if Iounearthed a 
skeleton. 

QO. Well, I guess that's my question. If 
the Ministry doesn't know at this point whether or not 
the Cemetaries Act is going to apply -- 

Av Wedlea If’ mastretthneyedo. "a iem 4ust 
savang L@don? te 

MS{7eBLASTORAH;s EMre“Cchairmanyele think 
that's a question of law and Mr. Pyzer has indicated he 
would seek a legal opinion on that. That's not to say 
that someone in the Ministry's legal department doesn't 
know the answer to that, he has just indicated that he 
Can t#oLtrlergan’ opinion. 

MS. KLEER: Well, I guess my position is 
though that if we -- if the Cemetaries Act applies, 
then the Cemetaries Act creates certain procedures that 


are to be followed in case a cemetary is identified and 
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bodies have been unearthed. 

THE ‘CHAIRMAN: . Well)> ittis’ speculation at 
this time whether or not the Cemetaries Act in fact 
applies to native burial grounds. 

MSpmeRUBER Sewell m Suggesting that we 
need an answer to that because if we don't know -- if 
it does apply rather, then there are certain procedures 
that the Cemetaries Act sets out that should be 
followed, and I have not found in my review of the 
guidelines or in my review of any of the evidence in 
this panel that the Cemetaries Act procedures are going 
to be followed by the Ministry. 

MS. =BLASTORAH: oe Well, Mr> Chairman, I 
would just comment that if the Cemetaries Act applies 
it applies and a provision would be followed. Whether 
or not they are set out in the guidelines, it's 
legislation, and=I think to»look to the guidelines to 
tell you what to do when -- 

THE GHATRMANS® ALD right. Well, just out 
of curiosity, and it doesn't have to be an elaborate 
investigation, but could you undertake, Ms. Blastorah, 
just to advise the Board whether or not the Cemetaries 
Act applies to native burial grounds? 

That should be a relatively easy thing 


from a legal point of view to ascertain hopefully 
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without going into any cases which may presently be 
before the’ courts, et cetera. 

MS. BLASTORAH: Perhaps T. could put it 
this way: I will undertake to inquire of the 
Ministry's legal department as to whether they have an 
opinions onathate 

I have no familiarity with the Act myself 
and I don't know whether it may be a site-specific 
decision or something like that, so I would only add 
that caveat, that there may circumstances where it does 
and there may be circumstances where it doesn't. 

THEe CHATRMANG® Ad laohie 

MS. BLASTORAH: I will seek the opinion 
of the Ministry's legal department. 

THE CHAIRMAN: Well, if there's an easy 
answer, fine; if it is in some state of flux legally at 


the moment, then perhaps we won't get into it at this 


time. 

MS. BLASTORAH: I will certainly make 
efforts. 

MS. SWENARCHUK: Mr. Chairman, wouldn't 
it be useful just to know whether the -- what is the 


Ministry's position on the issue and whether, in the 
Ministry's view, it applies or not. 


THE CHAIRMAN: Right. 
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MSey KLEEReeee thats what. Il m trying to 
get. 

THE CHAIRMAN: Yes. Regardless of 
whether or not the courts have ultimately determined 
the legality one way or the other. 

MS. BLASTORAH: Mr. Chairman, that's what 
I've indicated, I will seek the Ministry's position on 
that from their legal department. 

THE CHAIRMAN: Very well. Thank you. 

MS. KLEER: O; Selawouldtjustelike to ask 
you one further question related to this. When I look 
at the environmental access guidelines there is a 
Section, ssoectiongomthnatebegins *atepages? that’ deals 
With applicable legislation. 

It includes the Ontario Heritage Act but 
it does not include the Cemetaries Act; is that 
correct? 

MRO PYZER< eA. SEMrieAdamsonreis“®the author 
of this so maybe let him -- 

MR mADAMSONS SAU PeThatiusecorrect. “We try 
to flag special Acts that apply to roads that may 
require permits that people may not be aware of, but 
obviously there is many, many other legislation that 
apply to access activities such as income tax and 


retail sales tax and everything else. 
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Q. I guess I would suggest that if the 
Cemetaries Act does apply - and that is going to be 
checked - then perhaps that should be listed, since 
that would have some relevance as to what would 
actually be done on the grounds. Would you agree with 
me that if that in fact is the case you would do that? 

A. My response to that is that we 
circulated draft copies of this document to your 
clients and they had the opportunity to comment on its 
final content and they chose not to comment on that 
pomnite 

MRE mePYZER=AY Ac 2Reftan tedid applyve. thougas 
in terms of the rewrite of the guidelines, I would say 
there's nothing wrong with including the Cemetaries Act 
Lfieitwappliedd 

Q. All right. The Ontario Heritage Act 
is referenced in the guidelines. Is that - perhaps I 
shouldn't ask this question but I will - is that the 
only protection that’s afforded to Indian burial 
grounds, or at this point you don't really know because 
the Cemetaries Act may also apply? 

MR. ADAMSON: A. Like, we're not in the 
habit of excavating skeletons in burial mounds. I'm 
not aware of any having occurred as part of timber 


management, and certainly as Mr. Pyzer said, we would 
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seek legal advice immediately. 

What is required though is a permit if 
archaeological sites are altered, and I think that's a 
more common occurrence, is that they aren't finding 
skeletons, they're finding pottery, shards, remains of 
Indian settlements, old portage routes on the -- canoe 
GOULeS te clatesorteaotathang:. 

THE CHAIRMAN: If you did unearth a 
skeleton or parts thereof, would you not be obliged to 
contact the police, for instance, immediately? 

MR. PYZER: Absolutely. You'd never -- 
you know, that was the point I guess I was trying to 
make as well, is that we're not skilled enough to know 
whether that would be someone who had been buried there 
a year ago or a hundred thousand years ago. I imagine 
most people would turn the machine off immediately and 
call the OPP. 

MR. ADAMSON: I'm not an expert in the 
Cemetaries Act and I didn't want to say anything, but 
on another project in Fort Frances dealing with a 
cemetary there where there is erosion on the banks of 
the Rainy River, we. have been talking to the town, we 
have been talking to the administrator of the 
Cemetaries Act regarding the relocation of some graves 


that are endangered by erosion and there are processes 
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in place and certainly it involves the medical officer 
of health and there are legislative requirements to 
serve notice and to notify any living relatives and 
obtain permission. 

MSé aKLEERS es eOteeSosasnalmatteresolepolicy, 
the Ministry does in fact go through the processes 
CO 

MR. ADAMSON: A. We don't know legally 
whether that Act applies to burial mounds and that will 
be determined. 

Q. With respect to the Ontario Heritage 
Act, what procedures exist within the Ministry to 
ensure that the permits that are required will be 
sought; how is that accomplished? 

A. Well, I think in my experience we 
don't get directly involved in doing excavations, 
they're undertaken by the archaeologists in Citizenship 
and Culture. We may get involved in funding the work 
but we don't actually undertake it ourselves. 

OQ. So neither the Ministry nor the 
forest company would get involved in that is what 
you're saying? 

Astisiiy manotlawaremoheut ¢ 

O-s qi Nowsieintpartwll Aigait gnagem@4s aeofethe 


witness statement, one of the mitigation measures 
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indicated is that: 


"The MCC should be encouraged to complete 
archaeological assessments within access 
road corridors." 

I'm a little bit concerned with the word 
encourage. What does encourage mean, is it of a 
necessity, is it done in every instance; what is the 
Ministry's policy? 

MR. PYZER: A. We have no policy there. 
I suppose to the extent that we were -- we don't tell 
MCC how to do their job, we consult with them and... 

Q. Do you consult with them on every 
road that is going to be built? 

A. Every timber management plan they are 
notified and they are aware of everything that is 
contained within that timber management plan. I 
probably erred in how I wrote that. 

Q. So basically they are only given 
notice and they are not consulted specifically, or are 
they consulted specifically with respect to roads prior 
to a road being built? 

A. They are the group that we consult 
with. You know, I'm a little confused with the 
question because obviously that's their mandate and 


their responsibility to manage that resource and... 


Farr & Associates Reporting, Inc. 


Adamson, Tenaglia,Ward, 22055 
Pyzer,Hogg 
cr ex (Kleer) 


Ovte In agree...) Buteate thevyere*mot ——7 they, 
have to have an opportunity to go in and-- 

AG  UYes 

Q. --assess the road corridor? 

A. And my experience is that if they 
don't -- if they haven't done that and they require the 
time to do it, that's the .condition they put. on us. 

The example that I used on the Caution 
Lake Road, on that they clearly indicated to us that 
they believed that there was the potential for 
encampment areas, in fact there were two creeks that we 
had to cross, and they notified us that that potential 
existed and they indicated that in fact they had not 
carried out the survey and the condition -- or what 
they asked of us, in fact insisted, was that we not -- 
they allowed us to build the road up to the two 
crossings, they allowed us to cross at a certain period 
of the year - and this happened to be in the winter 
time - just to take equipment across the creek and go 
to the other side. 

They put restrictions in terms of the 
amount of area we could work in the creek and then they 
carried out their assessment and it was not before they 
had completed that assessment and again told us that 


there was nothing there afterwards that they gave us 
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the go-ahead to then -- and that was a condition that 
was written into the timber management plan. 

THE CHAIRMAN: Mr. Pyzer, is a 
representative of MCC on the interdisciplinary planning 
team usually? 

MR. PYZER2 Noy not usually. Although -- 
no, the answer is, usually no, but when we do these 
sorts of things - and again I come back to the Caution 
Lake - we've had several of them. 

A Pow-Wow site that Grassy Narrows 
identified on Keys Lake, a spirit rock, and we then 
immediately seek out MCC and then we deal -- tend to 
deal one-on-one with those site-specific issues with 
the low resident archaeologist. So we tend then to go 
into great depth on those particular issues outside of 
the process and then reflect them back in. 

MSeeRDEBR 2 Of = iamistewanti to be ‘sure. 
There is, however, no actual memorandum of 
understanding or written policy that applies between 
the Ministry of Natural Resources and the Ministry of 
Citizenship and Culture to govern the MCC's role in 
this whole process of road alignment? 

MREEEYARERSeeAemeMrs Tenagita has a copy 
there of -- and I believe it's part of the Class EA 


Document that compels us to do that, but I'll let him 
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speak to it. 

MRoPTENAGDLASHS Asene .don) Cite m not 
aware of a particular memorandum that commits the MCC 
to get. involved... Lt! s vj just?—-—,/again,) 2tistour 
commitment to ensure that they are notified of all the 
different planning stages within the timber management 
planning process so they can get involved. 

THE CHAIRMAN: Well, with respect to the 
Class Environmental Assessment for Road Access, which 
has already been approved, is it a condition of that 
assessment that you do so notify MCC? 

MR. PYZER: Yes. I believe it is, as I 
believe in this one that we are -~ I believe it's - and 
I'll have to go back and check - but I believe that you 
do have to contact those other ministries. 

THE CHAIRMAN: So that is a condition of 
approval, in effect? 

MR. PYZER: Again, I'd have to check that 
to be certain. 

THE CHAIRMAN: So would that not suffice, 
Ms. Kleer, in place of a memorandum of understanding if 
MNR is under a clear obligation pursuant to a condition 
of approval? 

I am not talking about the present EA in 


front of us necessarily, obviously that hasn't been 
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decided yet, but in one that has been decided dealing 
with road access, if there is such a condition of 
approval, would that not take the place of a memorandum 
of understanding? 

MS. KLEER: It may, it depends what the 
memorandum of understanding says. 

MS. BLASTORAH: Mr. Chairman, I'm advised 
that it is in the approved Class EA for roads and I 
believe it's in the EA, that provision is in here. I 
just can't put my fingers on it at the moment. 

THE CHAIRMAN: Well, perhaps you could 
GOnsul Gawl theaMse Blastorahvas ttorthe wording of the 
EConditionsginethe @approved Glass uEA. 

MS. KLEER: Q. I have a few questions 
about forest use management strategies -- or sorry, 
future use management strategies. Are these strategies 
developed by consensus or are they developed by the 
Ministry after consultation with the different 
stakeholders? 

MR. TENAGLIA: A. Generally by 
consensus. We have to recognize that in some cases 
there may very well ‘be one or two stakeholders that 
will not be satisfied with the -- what the use 
management strategy indicates and their interests may 


not be protected. 
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Q. So in that case would the Ministry 
make the final decision? 

A. Yes, and there is provisions in 
Document 4, as indicated in Document 4 for a bump-up 
provision if a particular stakeholder is not satisfied 
with the decision. 

Q. Can the future use management 
strategy be developed after the timber management plan 
is in place or must it be done within the timber 
management planning process? 

A. The process calls for it to be done 
during the preparation of the timber management plan. 

Q. If there were to be a change to a 
future use management strategy, can you say 
categorically whether that would be a major or a minor 
amendment? 

MR ERYZER: SeAteeloswoul debe 
site-specific, it would be interest group-specific, it 
would depend on the problem and the issue and how many 
people had been involved in that in the past. It would 
beyvditiacwiltat oesayey 

Ong+"So et si@saite-specitirc?e. 

A. OrThatiist connect: 

MR. TENAGLIA: A. It depends on how 


Significant the change in the use management strategy 
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may be. It may be very insignificant and in so doing 
it may just be an administrative amendment. 

If it's significant, if it means taking a 
gate off a road and opening up an area, it Certainiy 
would probably be a major amendment requiring further 
public consultation. But, again, it's very 
Site-specific. 

Q. Mr. Pyzer, you referred in the 
context of discussing the future use management 
Strategies to the Lac Seul ferry proposal? 

MR SePYZERGe eh ee Les 

Q. And you called it a good example, if 
I recall. Now, I believe that last evidence that the 
Board has heard on this - and I'm seeking 
Glanifacationso—m sethacethesagreement had not actually 


been reached, and is that still your understanding? 


A. The agreement -- my understanding is 
that there are some funding problems - and I may be 
mistaken on this, I'm going - but I believe they were 


federal government funding problems, but I don't know 
whether s—--)bldon teknowltherstage Yof*that! “Again, I 
Gangecheckeand, findtoutetoreavou. 

Q. So when you gave your example -- gave 
that example as a good example you really didn't have 


full knowledge of what stage it is at at present? 
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A. I had full knowledge as of that day 
when I talked to the district. I don't know what's 
happened since. 

Q. Mr. Pyzer, you also gave the example 
of the Whitefish Band's request for access to a closed 
road. Is it the Ministry's policy that whenever a 
request is made by an Indian Band for use of a closed 


access road that that request would be granted? 


Ase ltd sdcertainlyvaenolrgourmpoldcy, 
However ;@iliwouldago sogfangaseto isayathateesand 1 think 
I indicated this previously - that the input from an 


Indian community relative to those kinds of concerns in 
reality is probably given more weight than any other 
interest group. 

Butwlecanstwsavethateiteis sthespolicyaor 
the Ministry that every time an Indian community asks 
for a road to be closed that it would be closed. 

Onee_Can yousthinksofsanyecircumstances 
where -- 

THE CHAIRMAN: No, I thought the question 
was the other way around; was it not? That is it 
policy that where an Indian Band requests access to a 
closed road-- 

MR SIPPY ZER: 220, Bl ent sorry. 


THE CHAIRMAN: --that it would be granted 
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in every case? 

MS. KLEER: Sorry. 

MR. PYZER: Oh, gee, I'm glad you 
clariiied@thatewel tcanvtethink lor any examples where we 
have denied that for economic -- for general economic 
development type of harvesting activity. 

If it's to recreate -- for an Indian 
person to go down that road and recreate and fish, then 
they would likely be defied the approval if it was 
protecting some other value; but if it was an Indian 
trapper, an Indiah commercial fisherman, an Indian wild 
rice harvester, in terms of an economic operation down 
that road, I cannot think of any occasions when we 
would deny it. 

MS. KLEER: Q. So would it be fair to say 
that if it were an economic use that they were 
requesting rather than a recreational use that that 
would be granted in every case? 

MEe oP Yanns. Ane Agadn eelecan tesayt ——mand 
obviously there is not a policy, but that would be the 
practice, yes. Generally that's correct. 

THE CHAIRMAN: And that would include 
subsistence use as well; would it not? 

MREMPYZER@eeoubsastence! isha’ —-— would 


possibly be a little different because it's hard to 
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separate the recreational angling from subsistence 
angling. 
MS. KLEER: 9. If they told you it was 


for subsistence uses though, what would be the 


practice? 

MR. PYZER: A. Well, then we would 
have -- I would want to know what subsistence use 
meant. If there was a thousand people on the reserve 
and what we were being asked is that any member -- any 


one of those one thousand could at any point in time 
drive down the road, access the lake, or shoot animals 
off it, I would suggest that that -- we possibly could 
have some problems. 

If it was a particular lake which they 
used and they were going to do down and they were going 
to be gill netting and supplying -- two or three people 
were supplying a community freezer with fish, that 
would be a different situation. One would have to see 
the case. 

And I do have that in terms of direction 
tos thesMinistrysofscitizenshinp? andeculturesand it's 7on 
page 4 of the document, Municipal and Ontario 
Governments, and it reads: 

"All affected municipalities must be 


notified as well as the Ministry of 
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Gitizenshimeandsculture in all cases." 


MS. 
Document? 

MR. 
Class EA. 

THE 


BLAS TORAH selhateiswin 


TENAG OATS) eluhat’ shinet 


CHALRMANES OF ry en Soe 


before us or the one that's already appr 


MR. 
already approved. 
THE 


MS. 


TENAGLIA: That's the 


CHAIRMAN: Thank you. 


KLEER: Q. I have one 


the EA 


he approved 


® 


t the one 
oved? 


one that's 


further 


question that relates to the undertaking earlier 


regarding the Cemetaries Act. 


If the Cemetaries Act applies, what 


procedures are in 
governs that Act, 
Corporate Affairs 
I'm not sure what 
MR. 
Or 
undertaking. 
A. 
THE 
offs themActy ornmaits 


MS. 


Farr & 


Dlacertomcontactwt heaM 
which is the Ministry 
or Consumer and Commer 
it's called now. 

PY ZERCe Anes ne honesty, 


I'm asking that as par 


Oh, okay. 


Lnvsir yawn on 
of Consumer and 


cial Relations? 


econ t Know. 


tro. the 


CHAIRMAN: Well, that would be part 


regulation awouLaeutenot? 


KLEER: Pardon me? 


Associates Reporting, 


tine. 
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THE CHAIRMAN: That would be contained 
within the Act or any regulations under the Act; would 
Lie iwenetg 

MS. KLEER: Well, the Act doesn't 
specifically identify procedures to notify that 
Ministry except outside of territories -- sorry, except 
inside of territories that are without muncipal 
organizations. 

So I guess my question is: Generally, 
does the Act apply, because if it does, then the 
Ministry has to be contacted. 

MS. BLASTORAH: Lim sorry, Mra icharrman, 
point of clar1vfication.el Again Pim notttanmm 1 arewltn 
the Act or its regulations. I believe Ms. Kleer just 
indicated that there are provisions outside of 
muncipally regulated areas and I would just point out 
that I would think any situation where timber access 
roads are being constructed would likely fall into that 
category, they would not be in muncipal areas. 

MS. KLEER: That's what I am saying. I 
guess I'm referring specifically to a section of the 
Cemetaries Act that says: In a territory without 
muncipal organization any of the powers conferred upon 
a local Board may be exercised by the Ministry, which 


in this case is the Ministry of Consumer and Commercial 


Farr & Associates Reporting, Inc. 


24 


25 


Adamson, Tenaglia,Ward, 22066 
Pyzer,Hogg 
cr ex (Kleer) 


Relations. 

So my question is: Will they be 
notified? Is that a procedure that the Ministry has? 

MSEIeBLASTORAH eeMr SoChalrman;-again,; f 
Will make inquiries. I would just state for the 
present time that whatever provisions are in the Act, 
if the Act applies, will be followed. 

Moree hubh Rice €Ad erg lite, echa tits 
Satisfactory. I have no further questions at this 
reyorrm gees 

THE CHAIRMAN: Thank you, Ms. Kleer. 

More KUGERseee. aust haveronelipoint of 
clarification. 

Mr. McGibbon was concerned about his 
calculation earlier and I had asked him to calculate 
800 metres by 800 metres squared, so if it's a radial 
calculation that is used in the U.S. forest, then our 
158 hectare suggestion doesn't stand, but we're just -- 
that was just on the basis of 800 metres squared, and 
may it stand. 

THE CHAIRMAN: Which was 150 acres? 

MS. KLEER: 152 hectares. 

THE CHAIRMAN: SORLY-. 

MSV KUBERE We SsoOLrny, “Loa sacress 


THEMCHAIRMANs) 152 acres,’ Okay.° I “guess 
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Wwe will all notes thatytoreprospenitey. 

Thank you, Ms. Kleer. 

I think we will adjourn now until 2:00 
p.m. at which time we have approximately an hour, Ms. 
Seaborn, or so? 

MS. SEABORN: Perhaps a couple of hours, 
but I don't think we will have to sit late into the 
afternoon or evening to accommodate my 
cross-examination. 

THE CHAIRMAN: Very well. Thank you. 

We will return at two. 
---Luncheon recess taken at 12:20 p.m. 
—~—-QOn Fesimang: ate ec: Ub. p.m: 

THE CHAIRMAN: Thank you, ladies and 
gentlemen. Please be seated. 

Ms. Seaborn, just before you start, I 
don't know if anyone else had the opportunity to hear 
they CBC) regionally newsratwonenotclockMior Ontario.eic 
would seem to indicate that some workers at the 
Whitefish Reserve have uncovered a burial mound at a 
Pow-Wow site that is reputed to be over 1,000 years 
old; anda thesManistrysofs cul tunetand? Ci tizenshipe-—— wor 
Citizenship and Culture is busily doing their thing as 
we speak. 


MR. TUER: Does the Cemetaries Act apply? 
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THE CHAIRMAN: That wasn't brought up in 
the newscast, but it may well be a question. 

Anyway, sorry for the interruption. Ms. 
Seaborn, we are ready for you. 

MS. SEABORN: Thank you, Mr. Chairman. 

Liwouldelikestosebegineby sfiding a number 
of MOE interrogatories in connection with Panel 14 
which have not been previously filed. 

I will read the question numbers into the 
mecond' 6 sOucsSUvonsmarseS EIS 1113, 16, 17, 18, 19,24, 
and 26. And I would suggest, Mr. Chairman, we have one 
exhibit number for this bundle. 

THE CHAIRMAN: Okay. That will be 
Exchath tyeN oem 719.6). 

MS. SEABORN: (handed) 

THE CHAIRMAN: Thank you. 
= Heo le eNOnemeo Oe EMOR Sinterrogatory, Question Nos 4, 

Se eile ee les Love te Ss. 19 2ae 
and 26. 

MS. SEABORN: Good afternoon, members of 
the panel. 
CROSS-EXAMINATION BY MS. SEABORN: 

Ora? Myst insteouestionsmanestonevyou, Mr. 
Ward. Mr. Ward, the undertaking that is described in 
the Class Environmental Assessment consists of four 


activities which are normally carried out in sequence, 
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and the first activity described is the provision of 
access to the timber resource; is that correct? 

MR. WARD: A. I believe so. 

©. And as compared to the activities of 
harvest, renewal and maintenance, would you agree with 
me that the greatest potential for any adverse impact 
on water quality arises from the construction of a road 
access system? 

A. I'd agree with you. 

Q. And in your witness statement you 
indicate that based on experience and professional 
judgment, the potential for undesirable effects on 
aquatic habitat and water quality exists as a result of 
the use, construction and maintenance of forest access 
roads? 

Ant Thattswcorrectl} 

QO. And, Mr. Adamson, I believe your 
direct testimony was to the effect that while some 
impacts of road and water crossing construction are 
inevitable, these impacts can be minimized through good 
planning, good engineering and design and good 
construction practices. Is that a fair summary of your 
evidence? 

MR. ADAMSON: A. Yes. 


On Vv Andywoulda tube Miairetor saya thatutine 
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emphasis is placed on the prevention of impacts rather 
than the mitigation of impacts after they occur? And 
just to elaborate a little bit on that question, what 
I'm suggesting is that the thrust is that there be good 
front-end planning? 

ope chats ycornecty.s Good (front-end 
design. 

®. And good front-end -- that would 
encompass good engineering at the same time? 

Ae vates: 

Ove And “good *construction practices? 

Ay wares. 

OO: Now, two documents in particular have 
been referred to throughout this panel as significant 
to the access issue and these are the Environmental 
Guidelines, which is Exhibit 683, and the Resource 
Access Roads Policy and Implementation Strategies and 
Guidelines which is the thick binder which is Exhibit 
685; is that correct? 

A. Yes, those are two of the documents 
we're depending on. 

Q. And for the purposes of MNR's 
classification of the various tools that are available 
to MNR in timber management planning, these are 


documents that are identified as construction and 
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operational manuals? 

A. The environmental guidelines are. 

I'm not quite sure if the other document, whether it is 
an operational manual or not. 

O. STewon  tespendsatimeron=7 tonow.eeLless 
my information from reviewing the EA and from the 
evidence we heard in Panel 8 when we looked at the 
classification of various guidelines, resource 
environmental manuals and construction and operational 
handbooks that the green binder, Exhibit 685, would be 
one of the construction and operational manuals? 

A. Fine. 

Q. Okay. Could we have a look first at 
Exhibit 683 which are the environmental guidelines. 
And, Mr. Adamson, if you could turn to page 4 and that 
is the introductory section. 

Aes es. 

Q. The second paragraph on the left-hand 
side of page 4, the paragraph reads that: 

"Various environmental values should be 

considered during the planning, 

construction, maintenance and abandonment 
of access roads and water crossings. 

These include aquatic.." 


And then water quality and fisheries are 
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identified. Do you see that? 

A. Yes. 

Q. So water quality is one of the values 
that is to be considered in the planning, construction, 
maintenance and abandonment of roads? 

Aer es 

Q. And the same thing with water 
crossings? 

Ar@erres: 

 Q. And I also note at page 4 in the 
introductory section on the right-hand side of the 
page, the second last paragraph that: 

"In many cases, implementation of the 

recommendations does not require any 

additional expenditure of money. [In 

LactywdCoingerterrgnta ther farste times 

often more economical in the long run 

because it avoids costly mistakes that 
may have to be rectified." 

Do you see that? 

A. Yes. 

One vAndsiiesuggestathatgyour direct 
testimony accords with this statement insofar as, in 
your opinion, impacts can be minimized through good 


planning and good construction practices? 


Farr & Associates Reporting, Inc. 


24 


25 


Adamson, Tenaglia,Ward, 22073 


Pyzer,Hogg 
cr ex (Seaborn) 


A.UvThateds icornect..Bthatiws)one of (the 
messages that we are trying to carry through all these 
documents. 

Oden And&sosdoinosita mioht? thet first. tame 
is going to be both cost effective and should minimize 
potential impacts? 

Afteds thinkiso wives. 

QO. If you go over to the next page of 
the guidelines, page 5, on the right-hand column on 
pages S5eunders the) Sectioneers:ae Using this? manvialreun 

ACMaVeSs 

Q. The last full sentence on the 
right-hand page says: 

"In situations where mandatory standards 

are inadequate to protect fisheries 

habitat, water quality or other values, 
appropriate good practice and mitigation 
techniques must be selected and used to 
ensure legislative standards and 
requirements are met." 

And the example that is given on page 6 
is the reference to the Fisheries Act. 

Ant Yes 

Q. Now, Mr. Ward, I would like to ask 


you a couple of questions about the application of the 
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Federal Fisheries Act. 

THE CHAIRMAN: Well, just before you get 
into that, Ms. Seaborn. 

MS. SEABORN: Yes, Mr. Chairman. 

THE CHAIRMAN: Mr. Adamson, or perhaps 
Mr. Ward, what does that last sentence mean, in the 
sense that, as I read it, where there are not mandatory 
standards or the mandatory standards are inadequate, 
you have to use other mitigation techniques in order to 
ensure legislative standards and requirements are met. 

If there's a legislative standard, that 
would be mandatory in any case; would it not? 

MR. ADAMSON: Yes. We didn't want to 
indicate that by following the mandatory standards only 
that meant automatically that all legislation was 
complied with. There may be circumstances where things 
in addition to those mandatory standards have to be 
done for legislative reasons. 

THE CHAIRMAN: But in a sense, they are 
all mandatory? 

MR. ADAMSON: Yes. Certainly, yes. 

MS > SEABORN¢#) Tethink;oeMr. Chairman; you 
have jumped ahead to the point I was about to make. 
What I would like to do is file two pages from the 


Fisheries Act and ask Mr. Ward a couple of questions 


Farr & Associates Reporting, Inc. 


Adamson, Tenaglia,Ward, 220%a 
Pyzer,Hogg 
cr ex (Seaborn) 


about the definitions of fish habitat pursuant to that 
Activa fel imay.: 

And, for the record, it's Sections 34 and 
35 of the Federal Fisheries Act. 

MR. WARD: Is that the recently revised 
one? 

MS. SEABORN: I have had this updated and 
it's my information that this is the most recent 
revision. Perhaps I will give you a copy and you can 
let me know if my information is not correct. 

MR. WARD: OKay. 

MS. SEABORN: (handed) 

THE CHAIRMAN: For the purposes of the 
proceeding, do you want to exhibit the sections of this 
Act just for convenience? 

MS. SEABORN: Yes. 

THE CHAIRMAN: Very well. These excerpts 
from the Fisheries Act will be exhibited as Exhibit 
IBN 
---EXHIBIT NO. 787: Excerpts from Federal Fisheries 

ACtU, Sections o4.andeco. 

MS. SEABORN: Q. Mr. Ward, are you 
familiar with the Federal Fisheries Act? 

MR’.= WARD 33" A24i Dam. 


Q. And MNR administers the Fisheries 
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Act? 

Apeethatusecorrect. 

Q. I just want to have a look quickly at 
Section 35.1 which is on the second page of the 
excerpt. Now, Section 35.1 states that: 

"No person shall carry on any work or 

undertaking that results in the harmful 

alteration, disruption or distruction of 

fishehabitat.” 

Aw melnhaGstcorrect. 

Q. And then at the top of the page: 

"Fish habitat is defined for the purposes 

of this section to mean spawning grounds 

and nursery rearing, food supply, 

Migration areas on which fish depend 

darectivitorginds vectlyvernmorderstoYcarny 

out their life processes." 

AxsiThati’/straoht. 

Q. And would you agree with me that this 
is a very broad ranging definition of fish habitat? 

Ate Tkwour de 

Og And would you agree with me that this 
definition would encompass the vast majority of water 
bodies in the area of the undertaking? 


A. Where fish are present. 
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O.Ligves: 

AV2iIVes* 

Q. And, in terms of your comments where 
fish are present, would you agree with me that the Act 
speaks in terms of fish habitat as opposed to sports 
fvehe 

A. That's correct. The Act doesn't 
differentiate between sport fish, commercial fish or 
any other fish. 

Q. And Section 35 speaks directly to 
habitat protection as opposed to protection of specific 
fish species? 

Ar Pieliatesera ght: 

Q. And would you agree with me that in 
administering the Act it would not be necessary to 
identify then a fish species, you would just have to 
identify whether or not there is fish habitat? 

A. That's right, that fish are present 
in? thai area 

THE CHAIRMAN: So there are no 
circumstances you can think of where you could have 
fish habitat but no fish? 

MR. WARD: Well, certain times of the 
year there may not be fish present, but I know in terms 


of the Fisheries Act if an occurrence occurs or a 
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harmful alteration occurs, you don't have to have fish 
at that time present, they could have been, you know, 
spawning six months earlier in that area and it's still 
fish habitat. 

Like, intermittent streams, for example, 
may be a case where there may not even be any water, 
but at one time of the year it is fish habitat, so we 
would still want to protect it under the Fisheries Act. 

THE CHAIRMAN: What about a situation 
where, say, it's a lake that has been subjected to acid 
rain where there are no fish there or the last fish 
supposedly is no longer there but there is still fish 
habitat, were the lake cleaned up fish might come back? 

MR. WARD: Well, that is a question that 
is facing ourselves and the federal government right 
now. We are in the process of implementing the Federal 
Fishery Department's policy for the management of fish 
habweaceineontarlor es lhiis foamemouteinnoctobers,*1986. 

I believe I mentioned this policy in 
Panel 7, my previous evidence, and we have a memorandum 
of intent I guess between Ontario and the federal 
government on how to implement this policy and we are 
looking at areas - to answer your question 
specifically - where lakes are devoid of fish but it's 


Stisiletasnenabitat. 


Farr & Associates Reporting, Inc. 


Adamson, Tenaglia,Ward, 22079 
Pyzer,Hogg 
cr ex (Seaborn) 


And the policy's main objective is to get 
a net gain of fish habitat in Ontario. So we are 
looking at areas that we can, you know, put fish back 
smeleemy Love my fA 

MSMISEABORN <i een ANCeMree Ward, ilist 
returning to page 6 of the guidelines, and perhaps 
following up on the Chairman's earlier question, I 
gather that the reason why the example of the Fisheries 
Act is given in the guidelines is that the Fisheries 
Act, by virtue of its broad definition of fish habitat, 
may require MNR to take steps to protect fish habitat 
regardless of the contents of the guidelines 
themselves? 

MR .. WWARD2te cA | That] se true 

Q. And would you agree with me that 
anyone building a road, whether it was MTC or a 
municipality or a private road, would have to take the 
same measures as MNR takes to protect fish habitat for 
the purposes of complying with the Federal Fisheries 
Act? 

Aveo Thateisricornecke 

THEeGHATRMAN:? 'Sornys totminternmipt, but 
just one quick question. Is there concurrent 
jurisdiction with respect to the federal agencies and 


MNR to administer this Act? In other words, could 
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federal officials come into a particular lake and apply 
this Act where MNR has, for whatever reason, declined 
LO; COmSOr 

MR WARDEA Yes,» they: cans “Our 
conservation officers are federal fisheries officers as 
well. 

THE CHAIRMAN: So it's really the same 
people? 

MR. WARD: Yes, but the Department of 
Fisheries and Oceans has four fish habitat experts 
based in Burlington that we use for advice and 
proceeding with charges under the Fisheries Act. And 
we actually have a referral process in place, when we 
get into harmful alterations of fish habitat, that we 
will notify the federal fisheries people, especially 
when we are talking compensation, of trying to 
create -- if habitat is altered or harmfully, you know, 
destroyed in some way and we are looking at that 
proponent compensating in achieving the objective, a 
net gain of fish habitat. So we do have their 
involvement there as well. 

THE CHAIRMAN: Thank you. 

MS@ SHABORN«e4O meuustufollowing on from 
that, Mr. Ward, I take it if another body building a 


road such as a municipality, for example, was in 
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contravention of the Fisheries Act, MNR would have the 
power to lay charges? 

MR. WARD: A. Yes, they would. 

Q. Mr. Adamson, I would like to turn to 
the question of abandonment. And in your witness 
statement and in your direct testimony you explain the 
use management strategy of abandonment and the two 
types of abandonment are physical abandonment and 
natural abandonment; correct? 

MR. ADAMSON: A. Yes. 

Q. And in the case of physical 
abandonment, there is a deliberate act to render a road 
impassable; correct? 

A. Not necessarily. There's a 
deliberate act to take steps to prevent erosion and 
sedimentation resulting from the gradual deterioration 
of the road and those steps may include removal of 
bridges or culverts. 

MS. SEABORN: Excuse me for a moment, Mr. 
Chairman. I just want to find a reference in Mr. 
Adamson's direct testimony. 

Q. Could you turn to page 210 of the 
Panel 14 witness statement. Now, I just want to deal 
for the moment with the definition of physical 


abandonment just to make sure we are clear. At the top 
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of page 210 it says: 


"Physical abandonment occurs when there 


is a deliberate act to render a road 


unusable by vehicular traffic." 


MR. ADAMSON: ‘A. Yes, I stand to be 


corrected. That's the definition in the evidence, it's 


also the definition on page 24 of the guidelines. 


On Sel nanienv Ou. 


A. What I was looking at when I 


responded was page 11 of the guidelines. 


Q. No, I understand that what you 


mentioned about physical abandonment is in the 


guidelines and we are going to come to how it works. 


Atay Mideraghts 


Q. I just wanted to deal with the 


definition for a moment. And as opposed to physical 


abandonment, natural abandonment is when the road is 


left to deteriorate; correct? 


A. Yes. 


QO. And when a road is abandoned, 


whether 


it's physically abandoned or naturally abandoned, no 


road maintenance takes place; is that correct? 


Aswevesraathatesucorrect: 


Q. And one of the effects of not 


Maintaining a water crossing is that it will eventually 
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wash out? 

A. In the long term perhaps, but -- like 
in a century, but there is many water crossings that 
require no maintenance to perform satisfactorily. By 
performing, I mean pass the water underneath them. 

Q. There are various references in the 
Environmental Assessment and in the guidelines 
themselves to washout and let's just look at one for 
example. 

If you have a blockage of culverts or 
ditches by debris and sediment, that can lead to 
washouts and sedimentation? 

AMPLY ES: 

Q. And would you agree with me that if 
you have sediment in water courses there is going to be 
an effect on water quality? Perhaps Mr. Ward can 
answer that. 

MRe OWARD?¢?? A? Lt--s2 possibie 

Os. Wouldsyouw® just eturn torthe 
Environmental Assessment at page 60, which is Exhibit 
4, and on page 60, the second paragraph says: 

"The deposition of sediment in 

water courses can adversely affect water 

quality in several ways." 


And then it goes on to describe the ways 
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in which water quality can be affected. Do you see 
that? 

Dee ledOye Ves. 

Q. And you would agree then that there 
are effects on water quality as a result of 
sedimentation? 

ALaeeves. 

OtemAnce couladsvous turn, Mr. Adamson ..to 
page 26 of the environmental guidelines and you will 
see there is a picture on page 26 with a caption: 

"Failure to maintain culverts and ditches 

may lead to a road washout." 

You'd agree with that? 

MR. ADAMSON: A. Yes, it may lead toa 
road washout. 

Oesennaecolndsvoustunns tor Exhibit, 7486 
which is the bundle of interrogatories that I filed 
this afternoon, and if you turn to Question 19. 

PC Sr 

Q. And the question that we posed was: 

"What percentage of the bridges and 

culverts installed for water crossings on 

forest access roads wash out within the 
design lifetime?" 


And the answer was that: 
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"This type of data is not available." 


Then the answer went on -- goes on to 


"A recent survey in the northcentral 

and northwestern regions shows that no 
culverts which were designed using 
methods recommended by the Ministry have 
washed out to date due to flows exceeding 
the capacity of culverts. No bridges 
designed using current methods of 
analysis have washed out." 


And what I am interested in specifically 


is the last sentence: 


"However, the survey did indicate that 
washouts have occurred in properly 
designed culverts due to beaver activity 
blocking the culvert, ice formation in 
the pipe, and erosion of the fill around 
the pipe." 

Do you see that? 

A. Yes, that is the response. 


O..* Anan wouldrtakes.trtromithis 


response that while the goal of the Ministry in setting 


the guidelines and applying the guidelines is to ensure 


that there are good construction practices to minimize 
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impacts, there are still going to be natural situations 
such as beaver blocking a culvert where you may end up 
with a washout? 

Apart Yes;= thatesa correct: 

Q. Now, if we look at the mandatory 
section of the environmental guidelines, there is 
reference to standards that must be adhered to with 
respect to abandoned roads and, in particular, at page 
11 the statement is that: 

",..0on naturally abandoned roads will be 

inspected at least once every three years 

and more frequently where circumstances 
such as abnormal rainfall warrant." 

And then underneath: 

"When a road is physically abandoned, 

appropriate measures are to be taken to 

prevent significant erosion and 
sedimentation of waterbodies. These 
measures may include the removal of 
culverts and bridges and grading of 

Slopes to stable angles of the posts." 

Now, in terms of the definitions that we 
talked about earlier of naturally abandoned roads and 
physically abandoned roads, the way the guidelines are 


set up, as I understand them, is we were referred to 
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Section 5.11 for the definition of these terms? 

Baye es 

Q. And the definition of the terms 
appears under the good practices section of the 
guidelines; correct? 

Awe Yes: 

Q. And if we turn to page 24 under the 
good practices section for road abandonment, on the 
left-hand column, the last paragraph. Do you see that? 

AL ecese 

Q. And the good practices section says 
Riia ts 

"In either case, abandonment should be 

carried out in an environmentally sound 

manner. Erosion and decay processes can 
lead to sediment problems in the areas 

of water crossings." 

Now, in the case of a road that has been 
physically abandoned, would you agree with me that in 
order to prevent a detrimental environmental impact the 
culverts and the water crossings should be removed? 

A. Not necessarily. If I recall, the 
good practice we included in the guidelines was that we 
should remove those ones that have been an ongoing 


maintenance problem. So when maintenance ceases it can 
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be expected it will be a continuing problem, but no one 
will be correcting it. | 

Off eEBaANeSOLTY selmardnatecatch the last 
comment. 

A. The recommendation was to remove 
water crossings that have been an ongoing maintenance 
problem; in other words, beaver activity that has had 
to be cleared out periodically. So it can be expected 
when the maintenance ceases that the beaver will 
continue working and eventually wash out the road. 

There are other water crossings which can 
remain in place and perform satisfactorily which 
haven't required maintenance in the past and they 
shouldn't require maintenance in the future. 

Q. When you physically abandon a road, 
that implies no maintenance; correct? 

A. Physically abandonment, yes. 

OO . weThat sistpartewof sthe rdefinition “of 
physical abandonment, is that there will be no 
maintenance on that road? 

A. Yes. 

Q. And if you are going to physically 
abandon a road by a means other than removing a water 
crossing, say by ditching a road, then you would not be 


able to get equipment down that road in order to remove 
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a water crossing further along the road. Would you 
agree with that? 

A. It would make it more difficult. 

Q. Well, if you render the road 
impassable under the definition of physical 
abandonment, you wouldn't be able to get equipment down 
there to remove a water crossing? 

AVS Yourrcoulde @evour Know, vou,rcouLla 
restore the water crossing temporarily to get equipment 
across and then come back and take it out again. 

Q. But you wouldn't normally want to do 
maintenance on a road that is physically abandoned? 

A. That's right. These are roads that 
the use doesn't justify continued maintenance so they 
are abandoned, there is no further money spent on them. 

Q. And before you physically abandon a 
road, if you can -- if it's established that there is 
going to be a potential for an adverse environmental 
impact, would you agree that what you should do is go 
in and remove that water crossing prior to the physical 
abandonment? 

A. Yes. That is essentially what the 
mandatory standard says, appropriate measures are to be 
taken to prevent significant erosion, sedimentation of 


waterbodies. These measures may include removal of 
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culverts, et cetera. So that is our intent. 

Q. And if a water crossing has been 
identified as an area of concern pursuant to the Fish 
Habitat Guidelines and, for whatever reason, the road 
upon which that water crossing was situated was slated 
to be physically abandoned, say, for example, by 
ditching, would you agree that before you render that 
road unusable the water crossing should be removed? 

AVP Limit Nasha potential, for causing 
sedimentation and erosion that is going to enter the 
waterbody, that may be a decision that is made for that 
case. 

MR. WARD: A. You have to look at every 
situation on a case-by-case basis depending on what 
values you want to protect downstream, and also you 
have got to look at the crossing structure itself. 

If it has been ae stabilized and you 
have vegetation growing all over the rubble and the rip 
rapping and everything and it can probably handle some 
flooding with no erosion occurring at all. So you have 
got to look at those situations, you know, whether it 
is actually going to cause an erosion problem or not or 
whether it can withstand a flood. 

Because that is one of the problems when 


you start to make a decision to remove a culvert, 
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normally it's in a stabilized situation with lots of 
vegetation and then when you remove it again you are 
exposing that environment to another construction 
activity with a chance for further erosion and 
sedimentation going downstream. So it has to be a 
case-by-case judgment. 

Q. So in terms of your case-by-case 
judgment I think, Mr. Ward, your testimony yesterday 
was that all water crossings will become areas of 
concern -- an area of concern if they fall within the 
ambit of the Fish Habitat Guidelines. 

Pe @eves. 

Q. Okay. "So Vet's Took at it’ frometne 
point of view of application of the Fish Habitat 
Guidelines. You have a water crossing that is defined 
as an area of concern, it‘s on a road that's slated for 
physical abandonment, what I'm suggesting is that in 
order to protect fish habitat and water quality, 
wouldn't you agree with me that what you should be 
doing is going in and removing those water crossings 
prior to rendering the road impassable? 

A. Again, like they would be flagged as 
an area of concern, but we have to state what the 
concern will be. Like, some -- that's for our planning 


process. We flag all crossings we can see ona 
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1:50,000 topographical map and that initially becomes 
an area of concern, but some of them are -- who are 
less concerned with erosion and sedimentation than 
others, say if you have a downstream spawning area, 
it's going to be more sensitive to sediment, especially 
bedload sediment than you would have with some other 
habitat features. 

So those are the kinds of decisions the 
professional biologist in the field has got to make. 

Q. With respect to washouts, Mr. 
Adamson, you said that some water crossings could last 
Lornaycenturvetasethat. correct? 

MR. ADAMSON: A. Yes. Like, if there is 
nothing that si qotng ato, blocks thebopening, Lo assume 
that the water crossing would last until the steel pipe 
corrodedstostherpoint, thateat would’ fall down. “A 
structure is not going to last for ever and ever. 

CLs Rignts 

AL Teputwag ong *term-. 

One Andethate sumy point | wliawevstart 
with the proposition that eventually all water 
crossings are going to wash out within a time frame, 
then for the purposes of preventing any potential 
adverse effects on water quality or fish habitat, you 


would want to go in and remove them at the time of 
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physical abandonment because there is no maintenance on 
those roads and you're not qountg to get in there again, 
is my point. 

A. Well, we don't know. Long term, a 
hundred years, that could be a whole new forest growing 
up. 

And I think Mr. Ward's point is quite 
correct, my experience in removing culverts, especially 
under deep fields, is you create quite a significant 
disturbance and you expose all that mineral soil to 
erosion again, you know, where it's reasonably stable, 
it's vegetated, things are stablized. That‘s the 
environment and why change it if there is not a problem 
for a hundred years. 

Q. Well, what if the beaver comes along? 

A. Well, if there is beavers in there 
and that's the type of structure that they like to -- 
they're attracted to, then action would be taken. 

Q. But you wouldn't always know that in 
advance; would you? 

A. I suppose not, habitat changes, 
butz.2:. 

OFSyRIGhE? 

A. But as a mandatory standard I think 


the way it’s worded is appropriate. I don't think it 
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will be appropriate to say that all water crossings 
must be removed period. 

Q. In the case of physical abandonment, 
I think the MNR policy in the resource access 
strategies states that actually removing a water 
crossing and culverts is often a preferred method of 
physically abandoning the road; correct? 

A. From the context of preventing 
vehicular access, yes. 

Q. So in many instances in order to 
effect physical abandonment you would be removing a 
water crossing in any event; is that correct? 

A. We may. That's one method, yes. 

Q. Okay. And what I'm suggesting is 
that in situations where you decide to ditch a road or 
effect some other form of physical abandonment because 
of this potential of a problem in the future, that you 
should go in and remove those water crossings now? 

A. Well, that may be your view. Our 
view is the mandatory standard that's written here 
addresses significant problems, they'll be dealt with. 
The others would be left in place. 

THE CHAIRMAN: I think, Ms. Seaborn, we 
are skating around in a circle. The Ministry's view is 


that it should not be mandatory to remove all water 
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crossings at the time of abandonment, physical 
abandonment. You may have a contrary view, or your 
client may, but I think that's a matter of a differing 
position. 

MS. SEABORN: Yes. No, I accept that, 
Mr. Chairman. 

MRS” ADAMSON®@2 A PuUnther polnten would 
like to add. These mandatory standards were developed 
through a lengthy process involving a lot of discussion 
between the Ministry of Environment and the Ministry of 
Natural Resources, and the final wording of what's in 
the guidelines was agreed to by the two deputy 
ministers. 

MS. SEABORN: Well, Mr. Chairman, I'm not 
not going to take issue with that and get in a position 
of giving evidence on that. My client may have a 
different view. 

But, in any event, I understand your 
position, Mr. Ward and Mr. Adamson, and that's fine. 

THE CHAIRMAN: It may be a different 
Deputy Minister. 

MS. SEABORN: Q. Now, I want to have a 
look at naturally abandoned roads briefly, Mr. Adamson. 
On page 11 of the environmental guidelines again it 


says that: 
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"Naturally abandoned roads will be 
inspected at least once every three years 
and more frequently where circumstances 
such as abnormal rainfall warrant." 

Conrecucd 

MR. ADAMSON: A. Yes. 

Q. And, again, that's a mandatory 
provision? 

AL eS: 

Q. And would you agree that some of the 
reasons for water crossings washing out would be an 
event such as beaver activity, blockage by debris and 
spring freshet? 

Ale es. 

Q. And spring freshet occurs annually? 

Mes SpringmtreshetwMoccurrsiain the) spring 
time, it's a snow melt. Washouts can also occur from 
heavy summer storms too, particularly on smaller 
basins. 

Q. And could you tell me what the 
purpose is of the inspection that's contemplated on 
page 11? 

A. What is the purpose? 

O- saves 


A. I guess it's to be aware of the 
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condition of the water crossing structures and to make 
a decision if action should be taken or not, if there 
is a safety hazard, or if there's environmental 
concerns that warrants action. 

Q. And there's the proviso that you may 
inspect more often than three years where circumstances 
warrant. And would an example of that be if a member 
of the public gave you some information about a 
particular water crossing? 

ALO Cental nly. 

Q. Okay. And would it be your position 
that if an inspection reveals that a water crossing is 
dangerously close to washout that that water crossing 
would be removed? 

A. We would have to assess the impacts 
of the washout, how serious they would be, we would 
have to assess the impact of removal of the crossing on 
the users of the road, and we'd also have to obtain the 
funding in the road maintenance budget to do the work. 

O2ey Okay.@iiWell) (aust lag coupletiof 
questions arising from that answer. First of all, we 
are dealing in a situation of natural abandonment, so 
your prime consideration shouldn't be other users of 
the road; should it? 


A. Oh, these naturally abandoned roads 
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have many users. The recreational use of these roads 
is large. 

Q. I'm aware that people use them, but 
by definition, because they're naturally abandoned, 
people are -- there is no maintenance on those roads, 
people use them at their own leisure as long as they 
are open and there's no expectation of maintenance 
along those roads? 

THE CHAIRMAN: What does that have to do 
with use though? I mean, in the sense that unless they 
are gated or for some reason people are prohibited from 
using them, they may be free to use them as an 
unimproved road at their own risk, but it doesn't mean 
they can't use them. 

MS. SEABORN: No, I'm not suggesting 
that, Mr. Chairman. What I'm suggesting is that if 
it's a naturally abandoned road there would be, by 
definition, no maintenance on that road. That was my 
understanding of the definition. 

MR. ADAMSON: That's right, maintenance 
ceases. 

MS. SEABORN: Q. So the general public 
would use them, as you say Mr. Chairman, at their own 
risk. What I'm suggesting is that if your inspection 


reveals that there is a problem with a water crossing 
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in the sense that it's about to wash out, would you go 
in and pull out that water crossing? 

MR. ADAMSON: A. Not necessarily. 

Q. And how about in the situation if 
it's a water crossing that's defined as an area of 
concern pursuant to the Fish Habitat Guidelines so 
there was some implications for fish habitat and water 
quality; in those circumstances would you take out that 
water crossing because of the potential adverse 
environmental effects that we've discussed earlier? 

As@ Gfge#an ithe: viewFCof ithe biologist, 
those effects were quite serious, I think action would 
be taken, yes. 

Q. Okay. 

A. It may not necessarily be remove that 
culvert, it may be replace it with a different 
structure. 

When we looked at the bridges two years 
ago there is many abandoned roads we found unsafe 
bridges on and we might say: Well, we'll just take 
them out because they're abandoned roads, but for the 
other users that are willing to drive over the 
washboard and everything else, we replace bridges. 

Q. But doesn't that mean that what 


you're doing is maintenance on a naturally abandoned 
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road? 

A. What we are doing, I guess, is taking 
emergency action. In my direct evidence I talked about 
where the maintenance funds are going and, yes, we 
would be taking emergency action on what we consider to 
be a naturally abandoned road. 

THE CHAIRMAN: Mr. Adamson, without 
getting into the liability questions, if you had an 
abandoned road, naturally abandoned, and you posted 
signs and whatnot saying: Abandoned road or road 
closed or use at own risk-- 

MR. ADAMSON: Yes. 

THE CHAIRMAN: --et cetera, without 
indicating specifically that a bridge was about to 
collapse if somebody went over it, would the Ministry 
view its obligation to either take out the bridge or 
render the bridge safe to pass? 

MR. ADAMSON: I think we do depending on 
the risks. If we really feel that someone's life could 
be endangered by crossing that bridge, we'll either 
take it out or replace it, and that could occur on an 
abandoned road that we know the public are using. 

THE CHAIRMAN: And that's a different 
question really than the ones normally directed at 


maintenance, that's directed at a -- the sole purpose 
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of taking that action is safety; would you consider 
that to be the case? 

MR. ADAMSON: That's correct, yes, 
removal of a hazard on Crown land, yes, and that road 
may not have seen a grader for five years and the 
washboard might be that deep, but if we know people are 
crossing that bridge we may take that action. 

THE CHAIRMAN: Okay. 

MS<eSEABORN: $2.0. PeJust HEolAaowaingeon “Enom 
that for a moment, Mr. Adamson. What that tells me is 
that in terms of abandoned roads there is a class of 
roads out there that, in reading the environmental 
guidelines, one might have thought were naturally 
abandoned roads; i.e., no maintenance, but what you're 
Saying is that if there's heavy traffic on naturally 
abandoned roads you may do some maintenance on those 
roads? 

MR. ADAMSON: A. It doesn't necessarily 
have to be -- heavy traffic. In those circumstances 
you find out what traffic is in there, and it may only 
be six Indians that have a commercial fishing licence, 
you know, and that's the nearest access to a lake. 

Q. But my point is that by your 
definition of abandonment, as soon as you are going in 


there and doing some maintenance, that does not accord 
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with what is in your testimony as to what abandonment 
means, because I thought we had established earlier on 
that abandoned roads means unmaintained roads? 

A. Yes, and they -- and what I term 
maintenance are those routine activities of grading and 
ditchingeandre s+ 

MR. MARTEL: But wasn't it your problem a 
couple of years ago, why you started your whole survey, 
was the amount of pressure raised by the public with 
respect to bridges and culverts on many unused roads in 
northern Ontario and the public absolutely demanding 
that they be repaired otherwise someone was going to 
get killed? 

MR. ADAMSON: That's right. We may not 
have any money to maintain that road, but that issue 
gets raised, people are out there. 

MS2@SEABORN:* > O07 ce well’ let*s’ just go 
back to the issue again of removal of water crossings 
on naturally abandoned roads. 

You gave the example earlier on when we 
were speaking of abandonment that if your regular 
inspections led you to believe that there was chronic 
beaver activity at a water crossing year after year, 
you could see the problems at a culvert with beaver 


activity, I think your evidence was that in those 
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C) 


circumstances you would know that there is a problem 
there and if that road is going to be abandoned that 
would be a situation where you should remove the water 
crossing. Would you agree with that? 

I'm talking about on an abandoned) road, 
you are not going to go in there and -- 

MRL PADAMSON: # Aum Yesre Lathinke that. ——4 
yes, there may be action taken there to abandon that 
road in an environmentally sound manner. 

Q. Okay. 

AS egtAndtthe kinds ofe thingie math inkingrort 
is it may be appropriate to take out the water crossing 
and leave the site in a condition that people could 
ford across in it a four-wheel drive vehicle or 
something like that. 

Q. Okay. What I'm interested in is the 
removal of the water crossing. 

THE. CHATRMAN,:.5 Butaigjust, goings hackiito 
this line of questioning again. If you know that 
people use the road, you don't have any money to 
maintain it, its use for timber management purposes is 
no longer there, you are not harvesting in the area, 
you are not renewing the forest or maintaining the 
forest in that area, so you are prepared or the company 


is prepared to abandon the road in the sense that they 
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won't spend more money to maintain it. 

MR. ADAMSON: Liduesecorrect. 

THE CHAIRMAN: But if you know that 
people use it, nevertheless, to access some area of 
wilderness for other areas such as hunting, fishing, 
hiking, whatever, and if there isn't a major 
environmental impact from not removing the bridge or 
the crossing, from what I understand, if there is a 
safety factor involved you will still repair it? 

MR. ADAMSON: Yes. 

THE CHAIRMAN: And you wouldn't take it 
down in that case, I assume, because you know that it 
is still being used, albeit not for timber management 
purposes? 

MR. ADAMSON: We may take it down, that 
may be the decision, but those incidental uses can't 
justify the cost of a new bridge. 

THE CHA LCRMAN: @rOkay = uaSo then 1 tboils 
down to a cost/benefit analysis in terms of weighing 
the benefits of occasional use as against the cost of 
taking it down? 

MR. ADAMSON: That's right. And I would 
say that that would be as a last resort and also 
it's -- the Ministry normally goes through a public 


consultation process before they'd remove the bridge. 
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MS's) SEABORNs2 0-0 2Okayeae More Adamson, 
maybe I can just summarize this area. I think we‘ve 
agreed that if you have identified - and again I will 
deal with it in terms of abandonment - if you've 
identified a water crossing that has a potential to 
wash out either through beaver activity or other 
potential problems -- do you agree with that? 

MR. ADAMSON: A. Yes, we have identified 
a site. 

Q. Okay. And you have a water crossing 
that has become an area of concern as per application 
of the fish guidelines, if there is the potential for 
that to wash out, then you will either go in and remove 
it or, in the case of abandonment where you know there 
is a public out there that uses those abandoned roads, 
you will repair it for their benefit; is that correct? 

AGSRiecanweasay. that’ suconrectein alt 
cases, no. 

Q. It seems to me that that is the 
general theory. What you're saying is with respect to 
abandoned roads: No, we don't always go in and remove 
the water crossings because it may be there is a public 
out there that we know uses those roads and there will 
be an outcry if we remove the water crossing, what we 


have to do is repair the water crossing; is that 
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correct? 

A. Provided funds are available. You 
know, we get a certain amount of funding for road 
maintenance and it's spent on priority -- in a priority 
manner. 

OF -SRight? 

A. And the highest priority, as I 
mentioned in direct evidence, was public safety and 
warning people. 

Q. And what I'm suggesting is that if 
you have a water crossing that is environmentally 
sensitive, has been identified through the area of 
concern planning process as sensitive pursuant to the 
Fish Habitat Guidelines, you know from inspection and 
from past experience in the area that this particular 
culvert may have a potential to wash out in the future, 
that what you should be doing is prior to it washing 
out you should be going in and either taking it out or 
faxing ei els thatecorrect? 

A. That may be the strategy to deal with 
that problem, yes, but I can't say it's done in every 
instance. 

Q. I'm not suggesting whether or not 
it's done in every instance, what I'm suggesting is - 


perhaps Mr. Ward can help -- that in terms of reducing 


Farr & Associates Reporting, Inc. 


Adamson, Tenaglia,Ward, 22107 
Pyzer,Hogg 
cr ex (Seaborn) 


the potential impact on fisheries -- sorry, reducing 
the potential on fish habitat or water quality, that 
would be what you were striving for, you would want to 
identify the sensitive water crossings and those would 
be the water crossings that you would want to be 
removing? 

MR. WARD: A. That's correct, yes. 

Q. Okay. Mr. Ward, would you agree that 
if you had a series of water crossings on a road that 
it may be that for environmental reasons - and again to 
protect fish spawning or other sensitive fisheries 
habitat -- you would have to remove more than one water 
GGoSsind? 

A. That's possible. 

Q. Mr. Tenaglia, I have a few questions 
for you on tertiary roads. These roads may often cross 
water courses? 

MR. TENAGLIA: A. Yes. 

Q. And, Mr. Adamson, there was evidence 
yesterday confirming that the environmental guidelines 
apply to the construction, maintenance and abandonment 
of tertiary roads? 

MR. ADAMSON: A. Yes. 

Q. And at page 12 of the guidelines on 


the left-hand column, the last sentence -- the second 
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last sentence midway through says: 

“However, even low standard tertiary 

roads have the potential for causing 

Significant harmful effects. The 

practices described should be consulted 

as a matter of course prior to and during 
the management of access road projects." 

Do you see that, Mr. Adamson? 

Poe Less 

Q. And I believe the evidence was that 
there is no maintenance on tertiary roads, generally? 

MR. TENAGLIA: A. Usually not. 

QO. And, Mr. Tenaglia, they are built for 
short-term access, one to five years-- 

Ate r CS 

O. =-normartyr ~ And, Mr. Adamson, would 
you agree with me that the provisions of the guidelines 
that we have been discussing in relation to abandonment 
apply equally in the situation of abandonment of a 
tertiary road? 

MR. ADAMSON: A. Yes. I should mention 
there in my experience tertiary roads are physically 
abandoned much more frequently than other roads, and 
quite often culverts are removed on tertiary roads or 


temporary bridges are now being discussed and put in 
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that would be laid across a creek, they'll do their 
work and take it re 

Q. Thank you. Mr. Tenaglia, this may 
have been referred to in the evidence, but just a point 
of clarification. Is the application for work permit, 
which is Exhibit 695, is that required prior to the 
construction of a tertiary road? 

MR 4 SCENAGL DAses ACY GS .t aus, 

Q. And so if a tertiary road crosses a 
waterbody then a work permit would be required as well? 

Aven DeLinitelivs. 

Q. Okay. And, Mr. Tenaglia, there has 
been a considerable amount of discussion concerning the 
use of forest access roads by members of the public 
and, as I understand the evidence, forest access roads, 
whether Crown, company or FMA are to be open to the 
public generally? 

A. Yes. 

Q. And that policy is reflected in the 
FMA agreements as well? 

AngkYesrbaitaenss 

Q. And would you agree with me that 
requiring access roads to remain open to the public is 
a legitimate use by the public of those roads? 


A. Generally speaking? 
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OF Yes: 

A. Yes, I would agree with you. 

Q. And, as I understand the evidence, 
the district manager has the power to close a road in 
specific circumstances? 

Amma COrrece.. 

Q. And would you agree with me that 


there are certain costs associated with closing roads? 


Ape DErect costs? 
Q. Yes. 
Ase wlNneremare cdrrect costs... Ll - don’t 


believe that they're significant, but there are costs. 

Q. And, for example, there would be a 
COSteoOtmodtLINgG, saeCOSteor signage, a cost of 
enforcement on the closed road? 

Ame eSt 

One And 

Aw PANGeMOn1 coring. 

Of==-—-cCoOSst OL monitoring, and perhaps 
even the cost of the decision-making process in the 
first place in terms of deciding whether to close a 
road, certain man hours involved in that decision? 

A. That would all be blended in in the 
planning process, yes. 


THE CHAIRMAN: What is the policy with 
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respect to a forest access road during the time and in 
the particular area where operations are being carried 
out by a company or by the Crown? 

MR. TENAGLIA: With respect to access to 
the area, public access to the area? 

THE CHAIRMAN: Yes. In other words, are 
there not in some cases some very severe safety factors 
to take into account when the heavy equipment is in a 
concentrated area, the big trucks are rolling down the 
roads fully loaded during the exact time of harvesting. 
operations to allow the public in unrestricted? 

MR. TENAGLIA: On primary roads I think 
that's probably one of the hazards -- or one of the 
risks that a general public will take associated with 
travelling on bush roads or forest access roads. 

I don't know that there is a particular 
policy relative to signing those roads; i.e., Drive At 
Your Own Risk, or Caution, Extra Wide Loads or anything 
like that. 

THE CHAIRMAN: So it is not normal for 
the Ministry to restrict access during certain periods 
of operation on forest access roads? 

MR. TENAGLIA: Not logging operations, 
no, no. There certainly may be for safety reasons 


during the hunting season, restrict hunting or 
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travelling through a particular area during the hunting 
season if there's concentration of workers. 

THE CHAIRMAN: Okay. 

MS SEABORN: Qs "And, Mr. Tenaglia, 
there would also be a cost associated with the issuance 
of travel permits? 

MR. TENAGLIA: A. A small cost. 

Q. Thank you. Mr. Tenaglia, would you 
agree with me that an ideal road is one with the 
following characteristics: 

FirsteoLeali;, 1teachievessits purpose in 
terms of accessing timber, it is designed and 
constructed to minimize environmental impacts, there 
are no use conflicts associated with the location of 
the road, and it can remain open for the public to use 
thereby eliminating any costs associated with closing 
the road. | 

Do you have any problem with that 
concept? 

Awe eNO pelathinkawevergot’ a slot of ithose 
roads in the province. 

OrmaleemaSonny 2 

A. We have a lot of those kind of roads 
in the province that meet those conditions. 


Q. And, Mr. Pyzer, in your evidence you 
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referred to closed roads as perhaps one of the biggest 
misnomers. Do you recall that testimony? 

MR..oPYZERisp wey CSeeeLe do. 

Q. And you talked a bit about approved 
resource harvesters who are allowed to use closed roads 
and you gave as an example bait fishermen, trappers and 
some tourist operators? 

A. That's correct. Generally not 
tourist operators. 

Q. Okay. In any instances do tourist 
operators get these resource-- 

A. That's an interesting question 
because-- 

Q. --permits? 

A. --because usually the reason that 
they're closed is to protect the tourist operator. 

OQ. In the case of a remote tourist 
operator. 

A. Yes, that's true. Usually the reason 
it's closed is to protect a remote tourist operator and 
quite often they are the first person in the door 
wanting to know if they can use the road for their own 
specific purpose. 

In fact, I dealt with one within the last 


couple of months where they wanted to bring a camera 
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crew down to film a television program for the United 
States and the question was, instead of flying these 
people in on the aircraft, could they drive in and 
bring their television equipment and that sort of thing 
down the road. And that's kind of the tough -- or 
tough kind of decision to make. 

And in that case we said yes they could, 
but our conservation officers would be in on the water 
and if we saw any one of those people with a fishing 
rod in their hands they would be charged. And a ee 
therefore, the intent was to also fish as well as filn, 
they should fly in. 

THE CHAIRMAN: Do the conservation 
officers get to be in the movie? 

MR. PYZER: They better not have. 

MR. MARTEL: Could I ask a question. How 
do you allow them to use entutete road and say no to 
the rest of the public though, doesn't that become a 
problem for you? 

MR. PYZER: Again, that's the dilemma we 
looked at that. The intent -- the reason it was closed 
was to try and maintain it as much as possible as a 
remote tourist operation and the fact that they pleaded 
a case that there is an exceptional circumstance, a 


television crew once maybe every 10 or 15 years, it 
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didn't conflict with the reason why the road was 
closed; in other words, to protect remote fishing. 

In other words, these people weren’t 
fishing and we were prepared to give them a travel 
permit with that proviso, that they not be allowed to 
fish while they were there. 

MS. SEABORN: Q. Mr. Pyzer, essentially, 
as I understand it, your evidence was that the reason 
why closed roads are a big misnomer is because in many 
instances you provide resource harvesters with travel 
permits; is that correct? 

MR. -PYZER* A #4 @ Dhatwc fcomnrect: 

OW Okay 

Aiwaln fact many. sofethesreodasa— if 5 
can just clarify one point. Some of the roads, they 
are seasonally closed. In other words, if it was to 
protect a fishery -- a lake trout fishery, the fact 
that the season closes on September the 30th and that 
was -- and it's to protect a remote tourist operation 
based on, say, lake trout fishing, there is no reason 
then to restrict resident hunters -- moose hunters 
being in there in the fall. 

So it could be a seasonal restriction 
where residents could in fact be down that road hunting 


moose. Again, it would depend on the reason that the 
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road is closed and who the users are that would like to 
go down it and what period of year. 

Q. And would you agree with me that when 
a road is closed there is always a large public that is 
excluded from using that road? And what I am thinking 
of, for example, are the hunters, the anglers, the 
canoeists, the naturlists, the non-native berry pickers 
and hikers? 

A. And your question was...? 

Q. My question is: That is what I would 
term the majority of the public, those users. 

A. But what is the point, I missed the 
point;alem sorry..<They<can <stillibe down ---if they 
have hunted in that area and they have fished in that 
area and they have picked berries in that area in the 
past, stheyecan still do. that: 

Q. No. Mr. Pyzer, what I am suggesting 
is that if a road is closed-- 

A. Yes. 

Q. --you said in your evidence that you 
will, in circumstances, allow resource harvesters to go 
down that road? 

Ave lhates sconrect. 

Q. Okay. And what I'm suggesting is 


that resource harvesters are not the majority of the 
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population who may want to use that road, the majority 
of the population tends to be the hunters, the anglers, 
the hikers, the naturlists, the canoeists. Would you 
agree with that? 

A. Generally that's true. 

Q. Okay. And if you have a situation 
where a significant public wants to use a road that is 
closed, then you are faced - you being MNR - you are 
faced with a classic use conflict; is that correct? 

Aw evihateskhcorrect; 

Q. Now, you will recall some discussion 
last - I am not sure if it was this week or last week - 
concerning the figure of 6 per cent of closed roads. 
Do you recall that? 

A. I recall that, yes. 

O#MEOKSY.: 

MS. SEABORN: Mr. Chairman, I have asked 
that Mr. Mander provide you with Exhibit 412 which are 
a bundle of Ministry of Environment interrogatories 
from Panel 8. 

THE CHAIRMAN: Yes, we have them. 

MS. SEABORN: And I want to return 
briefly to this issue of 6 per cent, and if you could 
turnetotuestion GL7Hol exhibit eA oF, 


And Ttthought MreiChairman, it emaghtibe 
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useful, because the number was referred to a couple of 
times during Mr. Edwards' cross-examination, to look at 
the specific question that we had asked in Panel 8. 

Q. Do you have that in front of you, Mr. 
Pyzer? 

MR. PYZER: A. Panel No. 8, Question 17? 

Q. Panel 8, yes. 

Aty ives; ip do. 

Oz Now, Mr. Pyzer, would you agree with 
me that on management units with a significant remote 
tourism component, the figure of 6 per cent of the 
roads closed is not particularly representative? 

A. I would agree a hundred per cent. 
Even in those areas where there isn't a remote tourism, 
I have a hard time dealing with 6 per cent and knowing 
what it means. 

Ore Okay.) (And) dete’s! just) have a look at 
Question (b) of the interrogatory and we had asked: 

"Over the past five years, what 

percentage of the new primary and 

secondary access roads in the 

Domtar/Armstrong management units have 

been gated?" 

A. Mm-hmm. 


Q. "Please give names of any gated 
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roads." 
Now, the answer (b) tells us firstly 


that: 


"Five new primary access roads have been 

constructed of which three are gated." 

Correct? 

A. That is what it says, yes. 

Q. Okay. And then with respect to what 
I would call the fourth road, the information is that 
the road is not gated on the Domtar unit but it's gated 
on the adjacent management unit; correct? 

A. Yes, mm-hmm. 

Q. So that that road is gated as well? 

A. It would appear that way, yes. 

Q. And then in terms of what I would 
call the fifth road, the loop road, there is indication 
that it will eventually be gated; correct? 

AnGplhates@commect(= 

Q. So on the Domtar unit it appears to 
me that a hundred per cent of the primary access roads 
are gated; is that correct? 

A-wrieknowanothingrabout thissunzt, but 
what you have read is correct. 

Q. Okay. According to the response? 


A. I would have to assume -- somewhat 
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Similar ~- Mr: Tenaglia actually has some familiarity 
with these roads. He Mavyepes@ablestogclarify . 


Q. It just appears to me - I don't want 


to spend a lot of time on this - that we have got five 
primary roads, five of which are -- four of which are 
gated-- 

A. Yes. 

OVPee andy thes fifth one) is®about@’to be 


gated. To me that is a hundred per cent of the primary 
roads are gated on that management unit? 
A. Not necessarily, no. There could 
be -- 95 per cent of the unit could already be accessed 
and this could representative the last 5 per cent of 
the access. So 95 per cent -- or 99 could be open and 
we are talking about one per cent here. This could... 
Oe eul wet etwselooKkeat, it this way. In 
Question (a) when we asked for the 6 per cent figure, 
we said: 
"In the last three years, what percentage 
of new primary and secondary access roads 
have been gated? " 
And the response we received was: 
"6 per cent across the area of the 
undertaking." 


Now, the question in (b), I would suggest 
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that we are dealing with apples and apples, in the 
sense that we again asked: 

“What percentage of new primary and 

secondary access roads in the Domtar unit 

were gated?" 

THE CHAIRMAN: But to get the picture, 
don't you have to really know how many access roads 
there are in the entire unit? 

MR. PYZER: That's right. 

THE CHAIRMAN: Period, not just when the 
new ones were constructed. 

MRP eTENAGGEACee That So flO te snom 
example, the Trail Lake Road - and it says the Trail 
Lake -- a trail road is not gated at the 
Domtar/Armstrong management unit. Well, there's ten 
miles of road that people can drive before the gate. 

And Ms. Seaborn is suggesting that that 
gate -- or that road is gated so there is no roads 
accessible to the public. 

THE CHAIRMAN: But apart from that, I 
take it that with many management units primary and 
access roads have been constructed prior to the last 
five years? 

MR. PYZER: Well, in fact - and I am just 


trying to guess - in Kenora District, if you have ask 
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that same question we would probably tell you a hundred 
per cent, because most of the units has been accessed 
and of those primary roads that we have been building, 
because of the already accessed -- or because of the 
access road system that is there, which is open, and 
the fact we are just attaching onto and really 
finishing up in certain areas and they may be closed. 
Absolutely, it gives you a very distorted picture. 

MS. SEABORN: Well, what I am suggesting 
though, Mr. Chairman, was that there was some 
indication that the 6 per cent figure was an 
insignificant number of roads that had been closed and 
what I'm pointing out is that the 6 per cent figure was 
arrived at by looking at new primary and secondary 
roads that had been constructed under the new 
guidelines in the past three years. 

The same basis was asked for: What 
happened on the Domtar unit, and what I am Suggesting - 
and I think Mr. Pyzer has agreed with me in his earlier 
answer - that in many management units the number of 
roads that are gated will be considerably higher than 6 
per cent and that 6 per cent is not necessarily 
representative of the area of the undertaking. 

MR Ohh seeNCl inal eam notesuresifithat 


is what I did agree with. I guess -- and I think what 
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I said is that I have a very difficult time myself with 
6 per cent because you really have to look at ceOned 
management unit basis to see which particular roads, 
because it could be 1 per cent of road area or 1 per 
cent being closed, which could in fact block off, if 
you want to use those terms, much -- a substantial 
portion. 

So 1 per cent in terms of impact could be 
very, very significant. Another case you could have 10 
per cent of the roads closed or 20 per cent and the 
area closed actually could be very insignificant and 
yet you would draw the conclusion that the unit, with 
10 per cent, that in fact the impacts were reversed. 

And really it's more the number of lakes 
and the areas that they are providing access into which 
is the critical thing. 

MR. TENAGLIA: And, Mr. Chairman, this 
particular unit, the Domtar/Armstrong management unit, 
is a rather unique area and that is the area that I 
showed you on the caribou zone of the Nipigon District 
Land Use Guidelines where commercial tourism was a 
primary use and that is why there was a heavy or a 
heavy intended use of gates. 

MS?>SEABORN:#e80., AnGgethat-sia] 


MR. TENAGLIA: A. So it's rather 
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atypical. 

Q. And, Mr. Tenaglia, that was my point. 
If you look at areas where there is a heavy tourism 
use, would you agree with me that you are going to find 
a higher proportion of roads gated than you would in 
other areas of the area of the undertaking where there 
is not as heavy tourism use? 

AMrilhablsuposs i ble: 

MRAeeE ERS me NOeeNOn 

MR. MARTEL: Two answers. 

MR. TENAGLIA: In some situations 
obviously, but not necessarily gates. There is other 
use management -- use management controls to protect 
remote tourism and they don't have to be gates. 

MS. SBABORN?: Q. Okay. And in the 
definition that I was provided in the answer to the 
interrogatory, MNR said on response No. (a): 

"MNR's interpretation of your term gated 

1s closed to public use which includes 

such measures as gating, ditching and/or 

Signage under the authority of the Public 

Lands Act." 

THE CHAIRMAN: Well, panel, unless we are 
missing something, I don't place any real significance 


in the number 6 per cent unless you know at least two 
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things: The total number of roads which are open or 
closed and, even going further than that, the total 
proportion of the area which is closed off to access if 
there is a gate on a particular road but a portion of 
that road is open. 

MR. PYZER: That's correct. 

THE CHAIRMAN: And unless you know those 
two variables you can't really, in my view, ascertain 
whether 6 per cent is effectively a large amount, a 
small amount, or any amount, it's useless to have a lot 
of relevance to. The central question is: What area 
can or cannot be accessed. 

MS. SEABORN: All I am suggesting, Mr. 
Chairman, is that I think there was a mistaken 
impression left on the record that the number of roads 
closed within the area of the undertaking, since the 
new planning process has gone into effect and since the 
tourism guidelines have gone in too effect, was an 
insignificant percentage. 

THE CHAIRMAN: Only 6 per cent. 

MS. SEABORN: I am suggesting that it's 
not 6 per cent, and what I am suggesting is that to 
leave an impression on the record that it is a small 
number of roads within areas where there are a number 


of tourist operators would not be a fair impression to 
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be on the record. 

THE CHAIRMAN: That's probably correct, 
but even more so than that, it doesn't matter whether 
it's a small number of roads or not, it really matters: 
would you not agree, as to what percentage of the area 
is or is not accessed. 

Is that not the key question, the access 
to the area in percentage terms? 

MR. PYZER: Yes. 

THE CHAIRMAN: As opposed to percentage 
terms applied to the number of roads actually gated? 

MR. PYZER: Yes. You could have a road 
ten miles long and if you gate the last mile and if it 
was the only road into Lake Nipigon as an example, you 
have blocked off total access to Lake Nipigon versus a 
road that is 10 kilometres long, totally blocked off 
that leads to a 50-acre pond. 

Now, one you have blocked off 10 
kilometres; the other half, the impacts are entirely 
different. 

MS. SEABORN: Mr. Chairman, I just have 
one more brief area’to deal with and I think I can be 
finished in a very short few minutes. 

THE CHAIRMAN: Okay. We might as well 


continue until you are done. 
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MS. SEABORN: Mr. Chairman, I would like 
to file now an excerpt from Volume 1 of Panel 15, it's 
a draft access plan and I have a few questions of 
clarification with respect to this plan for Mr. 
Tenaglia. 

I advised Ms. Blastorah yesterday that I 
would be referring to this document so that Mr. 
Tenaglia would have an opportunity to review it, and I 
would like to file the excerpt at this time. 

(handed) 

THE CHAIRMAN: Very well. The excerpts 
of this plan will be exhibited as No. 788. 

---EXHIBIT NO. 788: Excerpts from draft timber 
management plan for Lac Seul 
Forests 

MS... ‘SSEABORN:) 00.2 °\Mre™Tenaglia,’ this, is 
an excerpt from the draft timber management plan for 
the Lac Seul Forest? 

MR. TENAGLIA: A. This is pages 335 to 
350F of, Documenthila? 

Q. That's correct. 

A. Witness statement 15. My 
understanding is these are a summary of comments 
made -- summary of comments made by district staff, 
regional staff and main office staff of a very 


preliminary draft timber management plan. 
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Q. And so these are comments on what I 
would call the draft access plan; is that correct? 

A. You can say that, but I would want to 
emphasize, indications were that this was a very 
preliminary, poorly prepared draft timber management 
plan. 

Q. Well, if you turn to page 334 of what 
is now Exhibit 788 - which, Mr. Chairman, should be the 
first page that the Board has - you see in the 
left-hand column 4.13.2, access plan. 

Ate 1Correct, 

Q. Now, the way the table is set up is 
that there is a wide margin for comments; correct? 

Aiss iCorrect. 

Q. What I am interested in, Mr. 
Tenaglia, could you turn to page 335. 

A. i Yesi. 

Q. Do you see the heading Berme Lake 
Road. 

A. : Yes. 

Q. And it says -- a comment besides 
Berme Lake Road is: 

"Access trap - red pine will be assessed 

early and a trap may not be the most 


efiectives- consider) gating siposting dor 
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access traps on tertiary roads." 

Now, what is your understanding? 

THE CHAIRMAN: Is that assessed early or 
accessed yearly? 

MS. SEABORN: I believe it's -- I read it 
to be accessed -- that red pine will be accessed yearly 
as opposed to assessed yearly. 

THE CHAIRMAN: Early is what you first 
said. 

MS. SEABORN: Did I? I apologize. 

THE CHAIRMAN: Yes. Okay. 

MS. SEABORN: Q. Mr. Tenaglia, what is 
your understanding of the term access trap? 

MR. TENAGLIA: A. My understanding of 
that is it's the terminology that was used in this 
Particular plane 8*1 think 1tei1se beingsused=inecne 
northwestern region, it's the same as a berm, anything 
to-control” access. 

I stand to be corrected, but I think 
whoever is going to present evidence on this particular 
package will -- can address that more specifically. 

Q. Would an access trap include a sign? 

A. Again, I am not too sure what that 
term really means. 


Q. Can anyone else on the panel tell me 
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what an access trap means? Mr. Pyzer? 

MR. PYZER: A. I have never seen the 
term before. 

Q. Okay. 

MRUgEWARDsea0A penust caricouple .of examples 
for you that I am familiar with or one that -- they may 
pull a ‘culvert on a tertiary road or on a water 
crossing to prevent access. 

Another technique is, in terms of on wet 
grounds, you have winter access for logging but you 
know the road is impassable in summer when most of the 
angling pressure would occur, so that would be putting 
a road through a so-called access trap: 

So those are a couple of examples that I 
believe that this term refers to. 

Q. Can the panel advise me if there is 
anywhere within MNR's documents a working definition of 
an access trap? Is this something that -- I take it 
this is something that is not normally used, this 
terminology? 

MR. TENAGLIA: A. Well, it's new to me. 
Tacdonat recall ever’seeing it in either the EA Document 
or timber management planning manual or any glossary. 

OeeeNOpeledtdnetetindsit@either?) whichiis 


why I raised the question with you, Mr. Tenaglia, since 
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you are on this panel. 

MS.) SSEABORN: * Lvdonitathinks Mr: 
Chairman, it's necessary to go through this page by 
page, but in my reading of what is now Exhibit 788, I 
see the term access trap scattered throughout the 
document, and what I would appreciate is an undertaking 
from Mr. Tenaglia to make inquiries and advise me 
whether I am correct that there is no working 
definition that exists within the Ministry for the term 
access trap prior to Panel 15 presenting its evidence? 

MS. BLASTORAH: Mr. Chairman, I hesitate 
because of the last comment there, prior to Panel 15 
evidence? 

This is, as Ms. Seaborn indicated, an 
excerpt from the Panel 15 witness statement -- or 
statement of evidence rather, and I can advise the 
Board that Panel 15 will be addressing this. 

And@atworkingedefing ticn=pricreco thavye 
don't know the purpose of that, but certainly this is 
material thatiis goingetolbescoveneds by Pane. eL5fand 
will be explained. 

THE CHAIRMAN: Okay. Well, can you just 
ensure -- I think it would be sufficient, Ms. Seaborn, 
if Ms. Blastorah would ensure that somebody on Panel 15 


can at least indicate what access trap means in the 
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context of this document, if not in the context of a 
working definition that they are now using. 

MS. BLASTORAH: I can advise the Board 
that the intention is to have the panel address that 
issue, Panel 15 that is. 

MS. SEABORN: I will wait with bated 
breath, Mr.) Chairman. 

Q. Mr. Tenaglia, you made a comment a 
couple of moments ago that interested me. [In your 
opinion, since we will not have you back on Panel 15, 
why do you think this plan is poorly prepared? 

MR. TENAGLIA: A. It's not necessarily 
my opinion, it was what someone indicated to me 
regarding this plan and in just looking at the number 


of comments, that is -- 


22132 


THE CHAIRMAN: The someone being someone 


involved in the preparation of this plan? 
MR. TENAGLIA: No, someone involved in 
reviewing the plan. 


DHESCHATRMAN Se Okaye 


MR. TENAGLIA: And I think you just have 


to look at the nature of the comments and would 
indicate, just the shear number of comments would 
indicate there is problems with it. 


MS. SEABORN: Thank you. 
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Those are all my questions, Mr. Chairman. 
Thank you, members of the panel. 

THE CHAIRMAN: Thank you, Ms. Seaborn. 

Well, ladies and gentlemen, we are going 
to adjourn for the day and be ready to commence with 
Dr. Ritter and Mr. Kingsbury tomorrow. 

Prior to announcing when we will start 
tomorrow, which we will get to in a moment, the Board 
wants to advise the parties that we have instructed Mr. 
Mander to give an indication to the representatives of 
OFAH, who are going to commence with their 
cross-examination on Monday of this panel when we start 
at one, to complete their cross-examination by the end 
of Tuesday. And we have instructed the Ministry to be 
prepared to re-examine -- commence their re-examination 
Wednesday morning, and to commence with the direct 
evidence of Panel 15 Wednesday afternoon. 

We are again concerned over the length of 
time that it is taking to put this case in and we are 
going to take whatever measures we can to speed things 
up, to the extent that we can. 

We definitely hope to be in a position to 
complete the direct evidence with respect to Panel 15 
prior to rising for the interruption occasioned by the 


hearing in Dryden on the 2ist and we are going to 
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ensure that we are well into Panel 15 next week instead 
of wasting any hearing time next week to start the 
direct evidence the week after. 

Now, with respect to the commencement 
tomorrow. As we indicated earlier, this week we want 
to attempt, if at all possible - hopefully it will be 
possible - to adjourn for the week early Friday morning 
in time to catch, I think it's the 11:15 plane out in 
the morning. 

With that in mind, we are suggesting a 
fairly early start tomorrow and, Ms. Blastorah, do you 
see any problem with starting at 8:00 a.m. tomorrow? 

MS. BLASTORAH: I believe my 
understanding is that Dr. Ritter is coming in this 
evening and I believe Mr. Kingsbury is comingein fairly 
late but at some point this evening. I believe he gets 
PneaArOunde 13 OmOnmsome thing was... 

THE CHAIRMAN: Well, if you can get in 
touch with him earlier have him have a nap on the plane 
and I think we will try and start at 8:00 a.m. 
tomorrow. 

MomeouAsLORAN @ssOn a MraaChainrman, lmight 
just ask when Mr. Hanna is expected? 

THE CHAIRMAN: I would assume he's 


expected in tonight at some point because in any event 
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we would have-- 

MS. BLASTORAH: He will be here. 

THE CHAIRMAN: --indicated that we would 
have been starting no later than nine tomorrow. So I 
would assume he would have to come in tonight. 

MS7e BLAS TORAH. = es: 

THE CHAIRMAN: I believe Mr. Hanna only 
has approximately one hour-- 

MS. BLASTORAH: I believe so. 

THE CHAIRMAN: --left with this panel in 
any event. If for some reason he isn't here, then 
perhaps NAN can go first and Mr. Hanna second. 

THE CHAIRMAN: Ms. Swenarchuk? 

MS. SWENARCHUK: Mr. Chairman, with 
respect then to cross-examination on Panel 15, is it 
possible to have a clear indication of whether you will 
expect the commencement of cross-examination before the 
break for the Dryden hearing? 

THE CHAIRMAN: It really depends on where 
the parties are. Now, if we are near the end -- sorry, 
if the end of the direct examination comes close to 
when we are expected to rise on Thursday of the 
following week, no, we would probably not commence the 
cross-examination. 


If, for some reason, we have two or three 
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days in there, or two days, then there is a possibility 
we may start cross-examination. Again, it may be 
interrupted by a week in Dryden, but so what. 

We are not talking a lengthy break, like 
a summer vacation or something like that. From time to 
time parties may just have to have cross-examination 
interrupted and be under the rules applicable to 
cross-examination during that interruption. 

Again, we want to try and move this 
hearing along and not needlessly lose days. So I guess 
the answer is, if you are first on, be prepared. 

MS=—~ SWENARCHUK:. Iam not, I follow the 
industryeebut ss : 

THE CHAIRMAN: Right. 

MS. SWENARCHUK: Is it still the 
Ministry's expectation that it will be about four days 
(ofa 

MS. BLASTORAH: That is my understanding. 
Having spoken to Mr. Freidin I believe he anticipated 
four days. 

THE CHAIRMAN: All right. But under the 
rules we indicated last week, the next party on be 
prepared to adjust accordingly if in fact Mr. Freidin 
finishes earlier. 


And I take it, Mr. Cassidy, you would be 
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prepared to go whenever Mr. Freidin finishes if we want 
to proceed with cross-examination at that time? 

MReYOCASSIDYs@o Thates:corsect. 

THE CHAIRMAN: Thank you. 

MS. SEABORN: Mr. Chairman, just on that 
note, I think I will put on the record now that I 
believe Mr. Campbell will be doing the 
cross-examination on behalf of MOE. 

He would be very reluctant to go before 
any other parties, given that this is the infamous 
Panel 15, and I would just like to state that on the 
record, that he will have trouble getting instructions 
from our clientstorsallow us tosfilig@ingextra@time in 
front of other intervenors. 

THE CHAIRMAN: Well, the Board is going 
to make it quite plain, as best we can, that we expect 
all parties to follow in the order in which they are 
expected to present their evidence, barring some 
emergency or some unusual circumstance, and to keep a 
monitoring watch on where we are in the proceedings. 

You can contact Mr. Mander or check with 
the 1-800 number where we put that information on file, 
or check with your colleagues, or do whatever you have 
to do to keep yourselves up to date, but when you are 


reached you will be expected to present your evidence 
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or present your cross-examination at that point in 
time. 

If you aren‘t ready to go, there is every 
good chance in the future that you will just be skipped 
for that panel and we will not come back afterwards. 

MS. KLEER: I just want to put on the 
record at this point that both David Hunter and myself 
will not be available October 10th as we have a 
provincial offences court trial scheduled for that day. 

THE CHAIRMAN: Well, okay. We will -- 
you know, again if it's -- there will be occasions when 
a slight delay or readjustment will be necessary and, 
again, we will try and have other parties accommodate 
in those circumstances so we don't lose hearing time. 

In the case of the Ministry of the 
Environment, I think it is in their interest and the 
Board's interest that their order of presentation be 
preserved. They are coming after all of the parties, 
in the Board's view, for a particular reason and, 
consequently, it is not necessarily going to be that 
party that switches places. But that doesn't mean that 
some of the other parties can't, amongst themselves, 
alter the order of presentation somewhat if, for some 
reason, you are unable to be here on a particular day. 


Again, we would expect that kind of 


Farr & Associates Reporting, Inc. 


Adamson, Tenaglia,Ward, PAPAS PS) 
Pyzer,Hogg 


accommodation. We would ask counsel to arrange that 
the best you can without having to have the necessity 
of the Board intervene. But we are not going to put up 
with any more the situations where we lose hearing time 
because parties, for whatever reason, are unavailable 
to proceed. 

In those cases where we feel that you 
should have been ready to proceed, you aren't, no 
accommodation was made, I think in the future you will 
Simply lose your turn for that panel. 

Okay. We will adjourn until tomorrow at 
8° 0.0" a. mi, 

Thank you. 

---Whereupon the hearing adjourned at 3:40 p.m., to be 


reconvened on Thursday, September 7th, 1989, 
commencing at 8:00 a.m. 
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